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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.20 Substitution of judge.
971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.22 Change of place of trial.
ment. 971.223 Change of place of trial for certain violations.
971.025 Forms. 971.225 Jury from another county
971.03 Formof information. 971.23 Discovery and inspection.
971.04 Defendant to be present. 971.26 Formal defects.
971.05 Arraignment. 971.27 Lost information, complaint or indictment.
971.06 Pleas. 971.28 Pleading judgment.
971.07 Multiple defendants. 971.29 Amending the chae.
971.08 Pleas of guilty and no contest; withdrawal thereof. 971.30 Motion defined.

971.09 Plea of guilty to denses committed in several counties. 971.31
971.095 Consultation with and notices to victim. ’
971.10 Speedy trial.

971.105 Child victims and witnesses; duty to expedite proceedings.
971.11 Prompt disposition of intrastate detainers.

971.12 Joinder of crimes and of defendants.

971.13 Competency.

Motions before trial.

971.315 Inquiry upon dismissal.

971.32 Ownership, how alleged.

971.33 Possession of propertyhat suficient.

971.34 Intent to defraud.

971.36 Theft; pleading and evidence; subsequent prosecutions.

971.14 Competency proceedings. 971.365 Crimes involving certain controlled substances.
971.15 Mental responsibility of defendant. 971.366 Use of anothés personal identifying information: clygs.
971.16 Examination of defendant. 971.367 False statements to financial institutions: glear

971.165 Trial of actions upon pleaf not guilty by reason of mental disease or971.37 Deferred prosecution programs; domestic abuse.
defect. 971.38 Deferred prosecution program; community service work.

971.17 Commitmentof persons found not guilty by reason of mental disease §71.39 Deferred prosecution program; agreements with department.

mentaldefect. 971.40 Deferred prosecution agreemepiacement with volunteers in probation
971.18 Inadmissibility of statements for purposes of examination. program.
971.19 Place of trial. 971.41 Deferred prosecution program; worthless checks.
Cross-reference: See definitions in £67.02 information unless the defendant moviesdismiss prior to the

- ) ) o entry of a plea.

971.01 F_|I|ng of the |nformat|on. (1) The district attorney (2) Upon motion and for cause shown, the trial court may
lshallexamme all I.acts{ andh.clrctjhmstance.s cpnnefcted with a't.']}’tﬁrr@mandthe case for a preliminary examination. “Cause” means:
iminary examination touching the commission of any crime if the o B .
defendénhas been bound oger for trial and, subjec)t/ @r6.03 (@) The prellmlna}ry examination yvas waived; and.
(10), shall file aninformation according to the evidence on such (b) Defendant did not have advice of counsel priosuoh
examination subscribing his or her name thereto. waiver; and . . .

(2) Theinformation shall be filed with the clerk within 30 days (€) Defendant denies that probable cause exists to hold him or
after the completion of the preliminary examination or waivefer for trial; and
thereof except that the district attorney may move the court (d) Defendant intends to plead not guilty
whereinthe information is to be filed for an order extending the :Lsgot;}/e:ctilogn7?oct‘hisslfi?:ni.ytzf’:ifrieliminary examination is waivedtifs not
period for filing such information for cause. Notice of such.; ) .
motion shall begiven the defendant. Failure to file the informe? "’“S\,ﬁfg’;'tﬂ;‘;Eﬁiﬁﬂg’n‘i'w‘ﬂseﬁ i‘;ﬁiﬁ;i‘f;ﬁyﬂ’xjﬁﬁﬁ'avﬁidw‘}fdf;ﬁi"but

tion within such time shall entitle the defendant to have the actimainfornﬁation was nr?t ready and was %rjly CIJraII)k/) r‘$md thﬁ r?f_ord, %h% dc_sfzfendant_

i i i i i wasnot harmed by the acceptance of his plea before the filing of the information.
dlsmlsselethOUt prejudice. Larsonv. State0 Ws. 2d 768211 N.W.2d 513(1973).

History: 1993 a. 486

? ) . L ) The scopeof cross—examination by the defense was properly limited at the prelimi
_Th_efallure to file the information is not a mere matter of form, but is grounds fq;,rary hearing. State.\Russo101 Ws. 2d 206303 N.W2d 846(Ct. App. 1981).
dismissalinder sub. (2)State v\Woehrer 83 Ws. 2d 696266 N.W2d 366(1978). The denial of a preliminary examination to a corporation is constituticBtate

The 30-day limit under sub. (2) does not apply to service on the defendant; oplyc & S Management, Ind98 Ws. 2d 844 544 N.W2d 237(Ct. App. 1995),
filing with the clerk. State.WMay, 100 Wis. 2d 9 301 N.W.2d 458(Ct. App. 1980). 94-3188

_ If achallenge is not to the bindover decision, but to a specifigectrathe informa A preliminary hearing to determine probable cause for detention pending further
tion, thetrial courts review is limited to whether the district attorney abused his gjroceedingss not a “critical stage” in a prosecution requiring appointed counsel.
herdiscretion in issuing the chge. State vHooper 101 Ws. 2d 517305 N.W2d  Gersteinv. Pugh 420 U.S. 1031975).

110(1981). Preliminary examination potential. 58 MLR 159.
The prosecutor may include clygs in the information for which no direct evi  Tpe grand jury in Mléconsin. Cdey, Richards, 58 MLR 518.
dencewas presented at the preliminary examination, as long as the additiagak ' '
arenot wholly unrelated to the original cger Stater. Burke, 153 Wis. 2d 445451 L. . .
N.W.2d 739(1990). See also StateRicher174 Ws. 2d 231496 N.w2d 66(1993). 971.025 Forms. (1) In all criminal actions and proceedings

_ A preliminary examination is completed for purposes of sub. (2) when the cogfyd actionsand proceedings under chapters 48 and 938 in circuit
23‘38\7?.5;;“;'2'52 g ihe oV '%3”5?;;{’;&?3&53 25’2'”59"};{5? cisi@e vPhillips, ¢t the parties and court fi€ials shall use the standard court
formsadopted by the judicial conferenaeder s758.18 (1) com
971.02 Preliminary examination; when prerequisite to mencingthe date on which the forms are adopted. If an applicable
an information or indictment. (1) If the defendant is chged ~courtform has been adopted unders8.18(2), that form may be
with a felony in any complaint, including a complaint issueder Usedin lieu of the standard court form.
5.968.26 or when the defendant has been returnddisestate for ~ (2) A party or court dicial may supplement a court form with
prosecutiorthrough extradition proceedings under@hg, or any additionalmaterial.
indictment,no information or indictment shall be filed until the (3) A court may not dismiss a case, refuse a filing or strike a
defendantas had a preliminary examination, unless the defergleadingfor failure of a partyto use a standard court form under
antwaives such examination in writing or in open court or unlessib.(1) or to follow format rules but shall require the party to-sub
the defendant is a corporation or limited liabiltgmpany The mit, within 10 days, a correctddrm and may impose statutory
omissionof the preliminary examination shall not invalidate anjeesor costs or both.
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(4) If the judicial conference does not create a standard cogfectionof names from lists which occurs at sevatalyes before the defendant is

; ; - chaged or the trial jury picked[Re Order dective 1-1-97]
form for an action or pleadlng undertakenebparty or court 6 Thecourt erred in resentencing the defendant without notice after imposition of a

cial, the party or court d]tla_ll may use a forma_lt ConSBtSNt_th previouslyordered invalid sentence. Staté&Jpchurch,101 Ws. 2d329 305 N.W2d
any statutory or court requirement for the action or pleading. 57 (1981).

History: Sup. Ct. Order Nd@8-01, 228 Ws. 2d xiii (2000); Sup. Ct. Order No.  If the court is put on notice that the accused has a langufigeltgifthe courmust
05-02 2005 WI 41, 278 \ig. 2d xxxv make a factual determination of whetheiir@erpreteiis necessarylf so, the accused
mustbe made aware of the right to an interpretepublic cost if the accused is indi
gent. A waiver of theright must be made voluntarily in open court on the record. State
v. Neave 117 Wis. 2d 359344 N.W2d 181(1984).

Sub.(2) allows entry of a plea to a misdemeanor by an attorney without the-defend

971.03 Form of information. The information may be ithe
following form:

STATE OF WISCONSIN, antbeing present, but for a guiltr no contest plea all requirements of s. 971.08,
exceptattendance, muse met. State. Krause 161 Ws. 2d 919469 N.W2d 241

.... County (Ct. App. 1991).

In .... Court. Sub.(1) does noencompass a postconviction evidentiary hearing. Stefnme-

. mann,180 Wis. 2d 81508 N.W2d 404(1993).
The State of Wconsin A defendant present tite beginning of jury selection is not “present at the begin
VS. ning of the trial” under sub. (3). StateRwyer, 181 Wis. 2d 826512 N.W2d 533
(Ct. App. 1994).
(Name of defendant)' A defendans presence is required during all proceedings when the jury is being
I, .... district attorney for said countyereby inform the court selectedincluding in camera voir dire. Howeveailure to allow the defendast’
that on the .... day of ..., theyear .... (year), at said county thePresencemay be harmless erroBtate vDavid J.K.190 Ws. 2d 726528 N.W2d

. . . 434 (Ct. App. 1994).
defendantlid (State the C”me) ... contrary to section ... of the sta A trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury

utes. is sworn. State.WMiller, 197 Ws. 2d 518541 N.W2d 153(Ct. App. 1995)95-0129
Dated...., .... (year), An accused has the right to be present at trial, but the right may be waiveési by
L conductor consent. A formabn-the-record waiver is favored, but not required.
.... District Attorney  statev. Divanovic,200 Ws. 2d 210546 N.W2d 501(Ct. App. 1996)95-0881

History: 1997 a. 250 A defendant may not be sentencedlisentia. The right to be present for sentenc

An information chaging attempt isuficient if it alleges the attempt plus the-ele ing may not be waived. StateKoopmans210 Ws. 2d 670563 N.W2d 528(1997),
mentsof the attempted crime. i&bon v. State 59 Wis. 2d 269208 N.W2d 134 94-2424

Whena victim's name was correctly spell@dthe complaint but wrong on the ~ Koopmansloes not require rejecting the harmless error test for all violations of this
information, the variance was immaterial. StateBagnall,61 Ws. 2d 297212  section. State v Peterson220 Ws. 2d 474 584 N.W2d 144(Ct. App. 1998),
N.W.2d 122 97-3294

Deprivationof the rightto be present and to have counsel present at jury selection
is subject to a harmless error analysis; theeetlsin line between when reversal is
warrantedandwhen it is not. That a jurt subjective bias is generally ascertained

971.04 Defendant to be present. (1) Except as provided

in subs.(2) and(3), the defendant shall be present: by that persors responses at voir dire and that the interplay between potential jurors
i . anda defendant is boiimmediate and continuous are factors that weigh against find
(a) At th_e arraignment; ing harmless erroiState vHarris,229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999),
(b) At trial; 98-1091
; i ol . A violation of sub. (1) does not automatically translate into a constitutional viola
(C) Dunng VO!r dlr? of the tl’.lal Jury; tion. The entry of a plea from jail by closed circujtwhile a violation of the statute,
(d) At any evidentiary hearing; doesnot violate due process absent a showingpefcion, threat, or other unfairness.
: A Statev. Peters, 2000 WI App 15237 Ws. 2d 741615 N.W2d 655 99-1940 But
(e) Atany view by the jury; seealso 2001 WI 74244 Ws. 2d 470628 N.W2d 797 99-1940
(f) When the jury returns its verdict; Thecorrection of a clerical error in the sentence portion of a written judgment to

. . L. reflectaccurately an oral pronouncement of sentésc®t the pronouncement or

(g) Atthe pronouncement gfdgment and the imposition of impositionof a sentence under sub. (1) (g) and does not mandatéeheest pres

sentence; encewhen the errois corrected. State #rihoda, 2000 WI 12239 Wis. 2d 244
. 618N.W.2d 857 98-2263
(h) Atany other proceeding when ordered by the court. Excusingand deferring prospectiyerors under s. 756.03 is one component of a
(2) A defendant chged with a misdemeanor may authorizéircrl]litiudgeﬁ OblligitiOfn to administer fjhe jury SystE(mj The jgd%e n:jallyddeliegate the
; f e ; ; thorityto the clerk of circuit court under s. 756.03(3), may be handled administra

his or .her attorney in writing to act on his or her behalf in any"magtlely, need not be handled by a judge, in court, or with the prospective juror present
ner, with leave of the court, and le&cused from attendance at anyh person, and may take place well in advance of a particular triatiéfeadant

or all proceedings. presencesannot be required when the judge or clerk is acting in an administrative

. - . ity. State vGribble, 2001 WI App 227248 Ws. 2d 409636 N.W2d 48
(3) If the defendant is present at the beginnintheftrial and gg‘li‘g;yl ate visribule pp 2272 ° 9 8

thereafterduring the progress of the trial or beftihe verdict of  Althoughit was error for the court to interview potential jurors outsitiae pres

the jury has beereturnednto court, voluntarily absents himselfenceof the prosecutiorgefendant, and defense counsel, the error was harmless when
! . there wasio showing that it contributed to the defendaotinviction. State Wulley,

or he_rself from the presence of th_e court without leave of the coyfg1w App 236,248 Ws. 2d 505635 N.W2d 807 00-3084

thetrial or return of verdict of the jury in the case shall not therebya courts order that thelefendant not look at his victim during her statement to the

be postponed or delayed, but the trial or submission ofczsd court,because, the trial court said, “I just dowant him intimidating her” dighot
f . : f . deprive the defendant him bfs statutory right under this section or a due process
to the jury for verdict and the return of verdict thereongduired, right to be present at his sentencing. StaRayette, 2008 WI App 106, __is\2d

shallproceed in all respects as though the defendant were present  N.w2d __ 07-1192

in court at all times. A defendant need not be present at the p . . .
nouncemenbr entry ofan order granting or denying relief underé?l-05 Arraignment.  If the defendant is chged with a fel
5.974.02 974.06 0or974.07 If the defendant is not present, thenY: the arraignment may be the trial court or the court which
time for appeal fromany order under s€74.02 974.06 and conducte.dthe prellmlngry examination or accepted thefen .
974.07 shall commence after a copy has been served upon #ht'swaiver of thepreliminary examination. If the defendant is
attorneyrepresenting the defendant, or upon the defendant if $fzargedwith a misdemeanpthe arraignment may be in the trial
or she appearedithout counsel. Service of such an order shafourtor the court which conducted the initial appearance. The
be complete upon mailing. A defendant appearing without-coudraignmenshall be conducted in the following manner:
selshall supply the court with his or her current mailing address. (1) The arraignment shall be in open court.

If the defendant fails to supply the court with a current and-accu (2) |f the defendant appears faraignment without counsel,

ratemailing address, failure to receive a copy of the agdenting the court shall advise the defendant of the defendaight to

or denying relief shall not be a ground for tolling the time in whichynselas provided in €70.02

anappeal must be taken. . .
History: 1971 c. 298Sup. Ct. Orderl30 Ws. 2d xix (1986)1993a. 486 Sup. (3) Thedistrict attorney shall deliver to the defendant a copy

Ct. Order N0.96-08 207 Ws. 2d xv (1997)2001 a. 16 of the information in felony cases and in all cases shall ttead
Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedinggnformation or complaint to the defendant unless the defendant

atwhich a criminal defendant has the right toqpbesent. The prior statusgsub. (1) ; ;
(c)] reference to‘all proceedings when the jury is being selected” was probab aivessuch reading. Thereupdme court shall ask for the defen

intendedto include only those at which the jurors themselves were present, not €hant's plea.
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(4) The defendant then shallead unless in accordance withehargesor “read ins” with an agreement of immuniti “read-in" agreement made

i o ; afterconviction or as part of a post-plea—of-guilty hearing to determineoibe-
S. .971.'31the defendant has filed a motiwich requires dgter tarinessand accuracy of the plea should be a part of the sentencing hearing and made
minationbefore the entry of a plea. The court reagend the time  amatter of record. Austin Btate49 Wis. 2d 727183 N.W2d 56(1971).
for the filing of such motion. A defendant may not withdraw a guilty plea simply because he or she didnot spe
History: 1979 c. 2911987 a. 741993 a. 486 cifically waive all of his constitutional rights if the record shows thatidfendant

Whenthrough oversightan arraignment is not held, it may be conducted after boff'derstoodvhat rights were waived by the plea. After a guilty ptea,hearing on

artieshad rested during the trial. BiesState53 Wis. 2d 322193 N.W2d 46 thefactual basis for thplea need not produce competent evidence that satisfies the
P 9 » ? criminal burden of proof. Edwards 8tate51 Wis. 2d 231186 N.W2d 193(1971).

; F. It is sufiicient for a court to inform a defendant ched with several énses of
971.06 Pleas. (1) A defendant chged with a criminal the maximum penalty that could be imposed for each. Burkhalate52 Wis.

offensemay plead as follows: 2d 413190 N.w2d 502(1971).
(a) Guilty A desire to avoid a possible life sentence by pleading guilty to a lessge doas
. notalone render a plea involuntar claimed inability to remember does not require
(b) Not guilty refusalof the plea if the evidence dear that the defendant committed the crime.
(c) No contest, subject to the approval of the court. Statev. Herro,53 Ws. 2d 21, 191 N.W2d 889(1971).

. . . The proceedings followin@ plea of guilty were not designed to establish a prima
(d) Not gU"tY by reason of ment.al dlsegse or de.fe.Ct- Th|$ Pl&8ie case, but to establish theluntariness of the plea and the factual basis therefor
may bejoined with a plea of not guiltylf it is not so joined, this If the defendant denies an elemefithe crime after pleading guiltshe court is
pleaadmits that but for lack ohental capacity the defendant comreauiredto reject the plea and set the case for trial and is not obliged to dismiss the

mitted all the essential elements of théeofse chaged in the ngoﬁwgzugggﬁggfa' to accept the guilty plea. JohnsState53 Ws. 2d 787

indictment,information or complaint. A hearing on a motion to withdraw a guilty plea is®liberally granted if the

%‘]ﬁtﬂ'on is made prior to sentencing; itdsscretionary if made thereafter and need not
(2) If a defendant stands mute or refuses to plead, the c egranted if the record refutes the allegations. The defendant must raise a substantial

shall direct the entry of a plea of not guilty on the defendantisieof fact. Nelson vState54 Wis. 2d 489195 N.W2d 629(1972).

behalf. If there is strong evidence of guiltcanviction will be sustained even against a
i defendantvho, having pleaded guiltponetheless denies the factbasis for guilt.
re (Si)re'?lgethdeeftlemga%tdt%f%?gcellg;ee Eﬁgr(ﬁh;aelr t(?i(teiz%%frt]imgtyatr:g Statev. Chaboniant Ws. 2d 723201 N.W2d 25(1972).
q‘ p * A plea bagain thatcontemplates special concessions to another person requires
History: 1985 a. 2521993 a. 486 ) _ carefulscrutiny by the court. If thprosecuting attorney has agreed to seekgehar
Inaccuratdegal advice renders a plea an uninformed one and can comptbeniseor sentence concessions which must be approved by the court, the court must advise
voluntarines®f the plea. State Woods,173 Wis. 2d 129496 N.W2d 144(Ct. App.  the defendant personally that the recommendations of the prosecuting attorney are
1992). not binding on the court. The gmin must alsde reviewed to determine whether
Thedecision to plead guilty is personal to the defendant. A defesddtaney it is in the public interest. State ex rel. Whit&vay 57 Wis. 2d 17203 N.w2d 638
cannotrenegotiatea plea agreement without the defendaktiowledge and consent. (1973).

Statev. Woods, 173 Wis. 2d 129496 N.W2d 144(Ct. App. 1992). A court has inherent power to refuse to accept a plea of guilty and may dismiss the
~ Whetherto grant a defendastmotion to change a plea is within the cauifscre  chargeon the motion of the district attorneydnder to allow prosecution on a 2nd
tion. State vKazee192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995). complaint. State.Wvaldman57 Ws. 2d 234203 N.W2d 691(1973).

The decision to withdraw a not guilty by reason of mental defect plea belongs tg is not error for thesourt to acce ; ; ;
pt a guilty plea before hearing the factual basis
thedefendant, and not counséitate vByrge,225 Ws. 2d 702594 N.W2d 388(Ct.  for the plea ifa suficient basis is ultimately presented. StaveBtate58 Wis. 2d

App. 1999),97-3217 726,206 N.W2d 623(1973).
. . Thefact that a defendant pled guilty with the understanding that his wife would be
971.07 Multiple defendants. Defendants who are jointly given probation on another%tgﬂgdid%ot necessarily rendergthe plea involuntary
chargedmay be arraigned separately or togetimethe discretion Seyboldv. State1 Ws. 2d 227212 N.W2d 146(1973).
of the court. Thedefendant religious beliefs regarding the merits of confessingsoneong
doingand his desire to mollify his family or give in to theéesires were self-imposed
coerciveelements and did not vitiatee voluntary nature of the defendarguilty

971.08 Pleas of guilty and no contest; withdrawal plea. Craker v State66 Ws. 2d 222223 N.W2d 872(1974).
thereof. (1) Before the court accepts a plea of guilty or no-con A defendant wishing to withdraw a guilty plea must show by clear and convincing
test,it shall do all of the foIIowing: evidencethatthe plea was not knowingly and voluntarily entered and that withdrawal

. is necessary to preventanifest injustice, as indicated when: 1) the defendant was
(a) Address the defendant personally and determine that Hagiedefeciive assistance of counsel; 2) the plea was not entered or ratified by the
pleais made voluntarily with understanding of thature of the defendant or a person authorized to so abtsrbehalf; 3) the plea was involuntary

; ; f : or was entered without knowledge of the ggeor that the sentence actually imposed
Chargeand the potentlal punIShmem if convicted. could be imposed; and 4) the defendant did not receive the concessions contemplated

(b) Make such inquiry as satisfies it that the defendant in fawtthe plea agreement and the prosecutor failed to seek them as promised in the agree
committedthe crime chaged ment. Birts v. State 68 Ws. 2d 389228 N.W2d 351(1975).
: . As required byErnst v State 43 Wis. 2d 661 and sub. (1) (b), prior to accepting
(c) Address the defendant personally and advise the defenc@ﬁ%lty plea, the trial court must establish that the conduct that the defextiaits
as follows: “If you are not a citizen of the United Statafs constitutesthe ofense chaged or an included feinse to which the defendant has

i i i adedguilty. If the plea is made under a plemgain, the court need not probe as
America,you are advised that a plea of guilty or no contest for tﬁkeseplyin determining whether the facts would sustain thegehas itvould were the

offensewith which youare chayed may result in deportation, therleanot negotiated.” Broadie 8tate68 Wis. 2d 420228 N.W2d 687(1975).
exclusionfrom admission to this country or the denial of natural Thetrial court didnot abuse its discretion by failing to inquire into tHeafa tran
ization, under federal law quilizer had on the defendasttompetence to enter a plea. Jon&tate,71 Ws.

. L 2d 75Q 238 N.w2d 741(1976).

(d) Inquire of the districattorney whether he or she has eom A pleabagain agreement by law enforcemerftaiéls not to reveal relevant and

plied with s.971.095 (2) pertinentinformationto the sentencing judge was unenforceable as being against
(2) If a court fails to advise a defendant as required by(syb. Publicpolicy. Grant v State73 Wis. 2d 441243 N.W2d 186(1976).

o i - Withdrawalof a guilty plea prior to sentencing is not an absolute right but should
(c) and a defendant later shows that the plea is likely to resmtbgweely allowed when a fair and just reason for doing so is presented. Dudrey v

the defendant deportation, exclusion from admission to thiState;74 Ws. 2d 480247 N.W2d 105(1976).
countryor denial of naturalization, the court on the defendant’ A guilty plea cannot be withdrawn on grounds that probation conditionswaees
motion shall vacate any applicable judgment against the defergerousthan expected. Garski State,75 Ws. 2d 62248 N.W2d 425(1977).

; ; plea of guilty admits the facts clgad but does not raise the issue of the statute
ant and permit the defendant to withdraw the plea and ent limitations because the time of tbemmencement of the action does not appear

anotherplea. This subsection does not limit the ability to withon the information. State Pohihammer78 Wis. 2d 516254 N.w2d 478(1977).
drawa plea of guilty or no contest on any other grounds. While courts have no duty to secure informed waivers of possible statutory

: P efensesunder the unique the facts of the case, the defendant was entitli¢gld-to
(3) Any plea of gu'lty whichis not accepted by the court orgrawa guilty plea to a chge barred by the statute of limitations. Stateahlham

whichis subsequently permitted to be withdrawn shall not be usgeél,s2 ws. 2d 1260 N.w2d 678(1978).
againstthe defendant in a subsequent action. Sub.(2) does not deprive the court of jurisdiction to consider an untimely motion.

History: 1983 a. 2191985 a. 2521997 a. 181 Statev. Lee,88 Wis. 2d 239276 N.W2d 268(1979).

A court can consider a defendanicord of juvenile éénses at a hearing on his ~ Trial courts do not have subject matter jurisdiction to convict defendants under
guilty pleas prior to sentencing. McKnightState49 Wis. 2d 623182 N.w2d 291  unconstitutionallyvague statutes. The right taise the issue on appeal cannot be
(1971). waived,regardless of a guilty plea. State ex rel. Skinkigeffert, 90 Ws. 2d 528

Whena plea agreement contemplates the nonprosecution of gadnafenses, 280N.W.2d 316(Ct. App. 1979).
the details of the plea agreement should be made a matter of record, whether \vithdrawalof a guilty plea on the grounds of ifedtive representation by trial
involves a recommendation of sentencing, a reducedgehar nolle prosequf  counselis discussed. StateRock,92 Ws. 2d 554285 N.W2d 739(1979).
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Absentabuse of discretion in doing so, a prosecutor may withdrplea bagain  ceededo trial and that allow the court to meaningfully assess the claim of prejudice.
offer at any time prior to an action by the defendant in detrimental reliance on ®iatev. Bentley 201 Wis. 2d 303548 N.W2d 50(1996),94-3310
offer. State vBeckes]100 Ws. 2d 1 300 N.W2d 871(Ct. App. 1980). It is error for a trial court not to inquire whether the defendant has knowledge of

The trial court did not err in refusing to allow the defendant to withdrguilly ~ the presumptive minimum sentence, buteh®r may be harmless if the defendant
pleaaccompanied by protestations of innocence. Sta@wmsonl05 Ws. 2d 657 s otherwise aware of the minimum. Stat&ohr, 201 Ws. 2d 693549 N.W2d 497
314N.W.2d 897(Ct. App. 1981). (Ct. App. 1996)95-2186

A prosecutor is relieved from term$ a plea agreement if it is judicially deter ~ An Alford plea is acceptable only if strong proof of guilt has been shown. A plea
minedthat the defendant has materially breached its conditions. SRiteest, 106  underan agreement to plesnla related dé&nse to that chged that would have been

Wis. 2d 406 316 N.W2d 395(1982). legally impossible for the defendant to have committed could not satisfy the strong
Exceptas provided by statute, conditional guilty pleas are not to be accepted aneof requirement. State 8mith,202 Ws. 2d 21549 N.W2d 232(1996),94-2894
will not be given ééct. State vRiekkof, 112 Wis. 2d 1.9, 332 N.W2d 744(1983). When a plea rests in any significant degree on a promise or agreement of the prose

Effective assistance of counsel was denied when the defense attorney did not peoforso that it can be said to be part of the inducement, the promise must be fulfilled.
erly inform the client of the personal right to accept a pléex.oState vLudwig,124  Whenthe state was unable fulfill its promise, withdrawal of a no contest plea was
Wis. 2d 600 369 N.W2d 722(1985). in order State v Castillo,205 Ws. 2d 599 556 N.W2d 428(Ct. App. 1996),

Whenthe defendant &red a plea of no contest but refused to waive any constitd5-1628 ) )
tional rights or to answer the judgejuestions, the judge should have set a trial date Whetheradefendant knowingly entered aAiford plea must be determined by the
andrefused any further discussion of the no contest plea. \Siieniecheske]127  courtbased on the personal colloquy with the defendant and not whether specific
Wis. 2d 234 378 N.W2d 283(1985). wordswere used in making the plea. StatBalentine206 Ws. 2d 419557 N.w2d

Due process does not require that the record of a plea hearing demonstrate#8%(Ct. App. 1996)95-3494 o )
defendant'sunderstanding of the nature of the gjeaat the time of the plea. State Onetype ofmanifest injustice that would allow postconviction withdrawal of a
v. Carter 131 Ws. 2d 69389 N.W2d 1(1986). guilty plea is the failure to establish afgiént factual basis that the defendant eom

Bangertprocedures under this section apply to a defendant pleading not guilty/ijted the ofense. State.\Johnson207 Ws. 2d 239 558 N.W2d 375(1997),
reasorof mental disease or defect. StatSkegrud131 Ws. 2d 133389 N.w2d ~ 95-0072
7 (1986). A defendant is automatically prejudiced when the prosecutor materially and sub

Failureto comply with this section is not necessailgonstitutional violation. ~Stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207
Proceduresnandated for plea hearings are discussed and a remedy established. Bf&te2d 258 558 N.W2d 379(1997),94-3364
v. Bangert, 131 Ws. 2d 246389 N.W2d 12(1986). Requirements$or accepting a no contest plea are discussed. Stelekee,212

Thewithholding of a sentence and imposition of probation, as those termseaie Wis. 2d 488569 N.W2d 93(Ct. App. 1997)97-0163 )
by courts, are functionally equivalent to sentencingifetermining the appropriate A plea not knowinghand intelligently made violates due process and entitles the
nessof a plea withdrawal. State Booth,142 Ws. 2d 232418 N.\W2d 20(Ct. App.  defendanto withdraw the plea. The plea may be involuntary either because the
1987). defendantioes not have a full understandisfghe chage or the nature of the rights

Section971.04 (2) allows entry of plea to a misdemeanor by an attorney withqing waived. State .vwwan Camp,213 Ws. 2d 131 569 N.W2d 577(1998),
the defendant being present, but for guilty or no contest pleas all requirements % o . ) . i .
971.08except attendance must be met. Stateause161 Ws. 2d 919469 N.W2d he test to determine a knowing and intelligent no contest plea is wtather
241(Ct. App. 1991). defendanhas made a prima facie showing that the plea was made without the court’

A plea agreemenb amend a judgment of conviction upon successful completi nformancewith this section and whether the defendant has properly alleged that

e ; or she in fact did not know or understand the information that shoul
gggr(czgét'g)gp{sln;éiafthonzed by statute. Statéayes167 Ws. 2d 423481 N.w2d provided. The state mughen prove that the plea was knowingly and intelligently

Thedecision to plead guilty is personal to the defendant. A defesddianey mﬁg%yst;ls?lrg%nfg 3%@‘328'59 evidence. Statvan Camp213 Ws. 2d 131569

cannotrenegotiate plea agreement without the defendakitiowledge and consent. ' “Thea unintentional misstatement of a plea agreement, promptly rectified by the
Statev. Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. 1992). efforts of both counsel, did not deny the defendadtie process right to have the full
Failureto comply with sub. (1) (c) is governegt sub. (2); the holding iBangert  penefitof a relied upon plea kgain. State vKnox, 213Wis. 2d 318570 N.w2d
doesnot apply Themeaning of “likely” deportation under sub. (2) is discussed. Statsyg (Ct. App. 1997)97-0682
V. Beaza 174 Ws. 2d 1.8, 496 N.W2d 156(Ct. App. 1993). ) Thecourt’s acceptance of a guilty plea and order to implement a diversion agree
A conclusory allegation of manifest injustiegsupportedby factual assertions, ment,the successful completion of whialould have resulted in dismissal of cimi
is legally insuficient to entitle a defendant to even a headng motion to withdraw nal chages, constituted “sentencing.” The standard to be applied in deciding a
aguilty plea following sentencing. StateWashington176 Ws. 2d 205N.W.2d  motionto withdraw the guilty plea was the “manifest injustice” standard applicable
(Ct. App. 1993). to such motions after sentence has been entered. SBaeey?213 Ws. 2d 344
In accepting a negotiated guilty plea for probation, the trial court should, but is 830 N.W2d 731(Ct. App. 1997)96-3240
requiredto, advise the defendant of the potentigiximum sentence that may be A conviction following amlford plea doesiot prevent imposing as a condition of
imposedf probation is revoked. Statedames]76 Ws. 2d 230N.W.2d (Ct. App.  probationthat the defendambmplete a treatment program that requires acknowledg
1993). ing responsibilityfor the crime that resulted in the conviction. The imposition of the
In the context of a plea lgain, sub. (1) (a) is satisfied if the plea is voluntarily andconditiondoes not violate the defendantue process rights. There is nothittier
understandinglynade and a factual basis is shown for either tfemsé pleaded to ent in the plea that gives the defendant any rights as to punishtateex rel. War-
or to a moreserious dense reasonably related to théenbe pleaded to. StateHar  renv. Schwarz219 Ws. 2d 615579 N.W2d 698(1998),96-2441
rell, 182 Ws. 2d 408513 N.W2d 700(Ct. App. 1994). In order for a plea to be knowingly and intelligently made, the defendant must be
A guilty plea, made knowingly and voluntarilywaives all nonjurisdictional informedof the “direct consequences” of thkea, but due process does not require
defectsand defenses, including alleged violationsaistitutional rights, prior to the informing the defendant of collateral consequences. Direct consequendesiare
appeal. State vAniton, 183 Wis. 2d 125515 N.W2d 302(Ct. App. 1994). nite,immediate, and Igely automatic and do not depend on the deferslaritire
A plea agreement is analogous to a contract, and contract law principals are di2syghologicalcondition. - State ex rel. &ten v Schwarz219 Ws. 2d 615579
upon to interpret an agreement. The stataforcement of a penalpyovision inthe ~ N.W.2d 698(1998),96-2441 ) )
agreementor failure of the defendant to fulfill his obligations under #ygeement ~ Thestates burden of proving that a plea was knowingly and voluntarily made can
did not require an evidentiary hearing to determine a breach when the breach Rgi®e proved by a negative inference. There must be sdimeagive evidence of
obviousand material and did not give the defendant a basis for withdrawing his pléie fact. State vNichelson,220 Ws. 2d 214 582 N.W2d 460(Ct. App.1998),
Statev. Toliver, 187 Wis. 2d 345523 N.W2d 113 (Ct. App. 1994). 97-3136 ) _ N ) ] )
An executory plea bgain is without constitutional significance, and a defendant A defendant misunderstanding ois citizenship status did not render his plea not
hasno right to require the performance of the agreement. Upon entry of a plea veRntarily, knowingly, or intelligently entered. A defendant does not have a eonsti

procesgequires the defendasiexpectations to be fulfilled. StateWills, 187 Wis.  tutionalright to be informeaf the collateral consequences of the plea. There is no
2d 528 523 N.W2d 569(Ct. App. 1994). ' distinction between lack of awareness and dfirrafitive misunderstanding of a

An Alford plea, under which the defendant pleads guiltyle either maintaining collateralconsequence. StateRodriguez221 Ws. 2d 487585 N.W2d 701(Ct.
ﬁ\gp. 1998)97-3097

innocenceor not admitting having committed the crime, is acceptable when stro Paroleeligibility is not a statutorily oconstitutionally necessary component of a

E)lrggg?.f guilt has been shown. StateGarcia, 192 Ws. 2d 845532 N.w2d 111 valid plea colloquy in a case in which a life sentence is imposed. SByeye,225

Wis. 2d 702594 N.W2d 388(Ct. App. 1999)97-3217
g lf\lo {jnar:ifest injfusticedenftitlingilI deferant to witl}:c:;aw Ia pleahoccurs when the
1] A ! ! b efendants not informed of a collateral consequenééhe plea. That a conviction
Wt pgg'%‘f'sagf ,{“‘)\}Vzp(?%e;;'%l pLAnlsthe;é under sh.(2). State\Dugan193 o1 result in the defendastpermanent prohibitiofrom possessing firearms
IS. 0534 N.w2d 897(Ct. App. ): ) .. underfederal law was a collateral consequence of his plea. A direct consequence
A postconviction motion to withdraw a guilty plea requires showtiagja “mani  musthave an déct on the range of punishment fehich the conviction is entered,
festinjustice” would occur if the motion is denied. A postconviction recantation byhdthe firearms prohibition arises outside of the state court proceedings under which
awitness may constitute new evidence showing a “manifest injustice” and requirtAg plea is taken and sentence imposed. Statesina,226 Ws. 2d 482595 N.\W2d
anew trial if there is a reasonable probability that a jury would reacfesedif result. 464 (Ct. App. 1999)98-3421 ’
It is error for the judge to determine whetherréngantation or the original allegation  Thetrial court did not havan obligation to verify the accuracy of the information
is true. State vMcCallum, 198 Ws. 2d 149542 N.W2d 184(Ct. App. 1995),  containedn a guilty plea questionnairehen it did not rely on the incorrect informa
95-1518 . o ) o tion contained therein in conducting a personal colloquy with the defendant to
A defendanteeking a postconviction plea withdrawal due to a violation of subescribethe correct elements of the crime and insure that the defendant understood
(1) (&) must make a prima facie showing that a violation occurrethaatlalso allege the nature of the crimes. StateBrandt,226 Ws. 2d 610594 N.W2d 759(1999),
thathe or she digiot know or understand the information that should have been p@7-1489
vided. Statev. Giebel,198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995)94-2225 It was not fatal to a conviction entered on a pleacoontest that the defendant
The concept of notice pleading has no application to a postconviction motien chaid not personally state “I plead no contest” when the totality of the facts, including
lenginga guilty plea. An allegation that a guilty plea was entered because of misirsigned guilty plea questionna&ed colloquy with the judge on the record, indicated
formationprovided by counsel is merely conclusoRacts must be alleged tisibw  an intent to plead no contest. StatBurns,226 Ws. 2d 762594 N.W2d 799(1999),
areasonable probability that but for counselirors the defendant would have-pro 96-3615

A trial court need not advise a defendant of the potential that restituiiohe
orderedin accepting a plea under this secti@estitution is primarily rehabilitative,
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The purpose of the court inquiry under sub. (1) (b) as to basic facts is to rotect Once a defendant enterplea,an evidentiary hearing is necessary to determine
defendantvho understands the clggrand voluntarily pleads guilty but does not-real whetherabreach of a plea agreement has occurred before the state may be permitted
ize that the conduct does not actually fall within the statutory definition of thgechar to withdraw from it. When after entry of the plea and before sentencing the trial court
Thepurpose is not to resolve factual disputes about what did or did not happen; Weathedthat if the defendant “screwed up” while on bail, sitete would be free to
is for a trial, which the defendaistwaiving the right to. State Merryfield,229 Ws.  changeits sentencing recommendation, which ttefendant acknowledged and
2d 52,598 N.w2d 251(Ct. App. 1999)98-1106 agreedo, there was an amendment of the plea agreement. The state did not withdraw

A claim of insuficient factual basis for chging a crime survives a no contest pleafrom the agreement when, based on the defersdsui'sequent misconduct, it recom
andcan be raised in a postconviction motion. Statdiggs,230 Ws. 2d 1, 601  mendeda harsher sentence than originally agreed to. Stdteniga, 2002 WI App
N.W.2d 653 (Ct. App. 1999)98-1811 233,257 Ws. 2d 625652 N.W2d 423 01-2806

Pleawithdrawals before sentencing are subject to a liberal “fair and just” standardn the absence of any attachments to a waif/éghts form or any other evidence
that facilitates the dicient administration of justice by reducirthe number of in the record demonstrating that the defendant had knowledgeedéthents of the
appealgcontesting the knowing and voluntariness of ple@gasons that have been offensechaged, coupled with the trial coustfailure to ascertain the defendant’
consideredair and just are genuine misunderstanding of the pteaisequences, understandingf the elementguring the plea collogughe defendant made a prima
hasteand confusion in entering the pleas, and coerciothempart of trial counsel. facie showing that the colloquy failed to meet the requirements of sub. (1) (a) and
Statev. Shimek230 Wis. 2d 730601 N.W2d 865(Ct. App. 1999)99-0291 Bangert. State vL.ange, 2003 WI App 259 Ws. 2d 774656 N.W2d 48001-2584

Becausghe state failed to provide the defendant with exculpatory evidence relatedrhe district attorneys contact with the division of community corrections to com
to his confession to the police and because that failure caused the defeptizad to plain about a presentence investigation sentence recommendation, which resulted in
guilty, the defendarg’post-sentencing motion to withdraw a guilty plea should havg change in recommendatidrom probation to incarceration, breached the plea
beengranted. State Btugeon,231 Ws. 2d 487605N.W.2d 589(Ct. App. 1999),  agreemenin which the district attorney’ofice agreed to make no sentence recom
98-2885 ) ) _ mendation. State vHowland, 2003 WI App 104264 Ws. 2d 279663 N.W2d 340

The Statedid not violate the sentencing terms of a plea agreement by failing ge-2083
recitethe express terms of the sentencixgpmmendation and by reciting a less than  whenin closing agument counsatoncedes guilt on a lesser count in a multiple—
neutralstatement of the recommendation. Statelanson, 2000 WI App 1232 countcase, in light obverwhelming evidence on that count and in dorefo gain
Wis. 2d 291 606 N.W2d 278 99-0120 . . . credibility and winacquittal on the other clugs, the concession is a reasonable-tacti

A defendant should be freely allowed to withdraw a plea, prior to sentencing, &l decision and counsi not deemed to have been constitutionallyfentive by
anyfair and just reason, unless the prosecution will be substantially prejudiced. admittinga clients guilt contrary to the clierst’plea of not guilty State vGordon,
statebears the burden of demonstrating substantial prejudice once a defendanbas Wi 69,262 Wis. 2d 380663 N.W2d 765 01-1679
offereda fair and just reason for withdrawal of the plea. StaB®lig, 2000 WI 6, Judicial participation in the baaining process rais@sconclusive presumption
232Wis. 2d 561605 N.Ww2d 199 98-2196 ) _thatthe plea was involuntandudicial participation in plea negotiations before a plea

If the court fails to establish a factual basis that the defendant admits constitdi@gement has been reached is barred. Stai#iams, 2003 W1 App 16,265 Wis.
the ofense pleaded to, manifest injustice justifying withdrawal of a plea exists. 4229 666 N.W2d 58 02-1651
defendants not required to personally articulate the specific facts that constitute theyefendant'sautomatic ineligibility for Medicare and Medicaid benefits as the
elementsf the crime chaged. All that is requirets that the factual basis is devel resyltof a drug traficking convictionimposed by operation of federal law by a-fed
opedon the record. State Thomas, 2000 WI 1232 Ws. 2d 714605 N.W2d 836 eraltribunal was a collateral consequence of the defersdguilty plea and was not
97-2665 ) . ) groundsfor plea withdrawal. State WMerten, 2003 WI App 171266 Ws. 2d 588

If the defendant understaniisfore entering a plea that the trial court will not beggg N \W2d 750 02-1530
boundby the prosecutts sentence recommendation, the trial ceuf€viation from ~ Thereis compliance witiBangertas long as there is a record that the defendant was
therecommendation does not result in manifest injustice. Statiams, 2000 Wl presenvhen rights were giveen massand was personally questioned by the court
78,236 Ws. 2d 293613 N.W2d 132 99-0752 . ___toestablish that he or she understood the rights, had no queatidnsaived those

A defendant found guilty following fair and error—free trial may not then objectjghts ~ State v Stockland, 2003 WI App 17266 Ws. 2d 549668 N.W2d 81Q
to the trial cours pretrial rejection of aAlfordplea. State.wMilliams, 2000 WI App  g5_5129 '

123,237 Ws. 2d 591614 N.W2d 11, 99-0812 Whendiscussing a plea recommendation, the state may not give a less than neutral
Thata defendant would be subject tpresumptive mandatory release date undefecitationof the agreemenstterms. Reference to the plea agreement was not less than
s.302.11 (1g) (am) was a collateral consequence of the defesdantty of plea, o tralwhen the prosecutor agreed with the presentence report that the defendant
andthe court was not required to inform the defendant of the presumptive mandajgf¥qedo be incarcerated. without commentimythe sentence recommendation in

releasedatefor the plea to have been knowingly entered. Statates, 2000 WI App )
224,239 Ws. 2d 17619 N.W2d 132 99-1643 - éhe_rggggt. Stat@. Stenseth, 2003 WI App 19866 Ws. 2d 959669 N.W2d 776

If the circuit court fails to establish a factual basis that the defendant admits to %?hedefendans due process rights were violated when the investigating detective
offensepleaded to, manifest injustice occurs. The inquiry requirement of sub. (1) ()

< : : iabi he case gave a sentencing recommendation, written on police department letter
allowsthe judge to establish the factual basis for the plea as the juddie aee:sloes ; ; o ;
not require that the judge satisfy the defendhat he or she committed the crime. head that undermined the staiglea bagained recommendation, irfedt breaching

: : f - - .~ theplea agreement. when the circuit court had also forwarded the lettepreshe
A factual basis may be found solely in a stipulation tdabts stated in the complaint. tengeinvegtigation writer to assess and evaluate. Staatgon. 2003 WI ‘Aapp 253
Statev. Black, 2001 WI 31242 Wis. 2d 126624 N.W2d 363 99-0230 % Wis. 2d 725674 N.W2d 51, 03-0251 ’ ’ ’
Oncea courtdecides to accept a plea agreement, it cannot reverse its acceptal %%ouahgmaladoes not apply to defendants whoases were final befoRouang-

Statev. Terrill, 2001 WI App 70242 Ws. 2d 415625 N.W2d 353 00-2152 g
Theclear and convincing evidence and close case rules do not apply in determi%{‘f@s issued. Statebagundoye, 2004 WI £68 Ws. 2d 77674 N.W2d 526

abreach of a plea agreement. Historical facts are reviewed with a clearly errone : " . . -
standardand ﬁhethe% the statetonduct was a substantial and maté)ieht:l)w/ is a eprosecution may discuss negative facts about the defendant in order to justify
questionof law. State vWilliams, 2002 WI 1249 Ws. 2d 492637 N.W2d 733 arecommended sentence within the parameters of a plea agrefrefendant is

00-0535 ’ entitledto aneutral recitation of the terms of the plea agreement. The prosecutor may

A defendant has a constitutional right to have a negotiated plgeirbanforced, not overtly or covertly convey to the court that a sentence hatisaerthat recom
if it was relied on. A prosecuti not required to enthusiastically advocate for a balmendeds warranted, but the state is not obligatesitp something nice or positive

: : aboutthe defendant in order to avoid breaching a plea agreement. . Satgdihor
gainedfor sentence and may inform the court about the charaictee defendant, 5001\v 42 570 Wis. 2d 585678 N.W2d 22001-3093
evenif it is negative. The prosecutor may not personalize information pr«-:‘sjanted’2 def d tb S hed ? : i terevi leted .
away that indicates that the prosecutor has second thoughts about the agreemﬁ%the endant breached piea agreements eniBrprevious compieted cases tor
Statev. Williams, 2002 WI 1249 Wis. 2d 492637 N.W2d 733 00-0535 whiCl he hadalready se;rved.the sentences by cqllaterally attacking those convictions

Whena defendant repudiates a negotiated plea agreement on the ground that itiBdh SUPsequent C.ﬁ‘(se g‘ W‘T'\S\?I tll1ey v%l‘elrs\lfouznglld for pZelllIa{;\)[IZ?jnhinCEngm pur
tainsmultiplicitous counts, the defendant materially and substantially breaches els.State vDeilke, OOk 042 S 58\?682d P 7249N5V\(/) o 898
agreementWhen the defendant successfully challenges the plea and a convictio Qﬁa so State \Bembenek, 2006 W1 App 19896 Ws. 2 ‘W, 2d 685
multiplicity grounds and the information has been amended pursuanégwtated —1963 ) .
pleaagreement by which the state made ginar concessions, ordinarily the remedy  If the court is aware of a plea agreement, the court must aleisefendant per
is to reverse theonvictions and sentences, vacate the plea agreement, and reing@fallythat the court is not bound by the termstaft agreement and ascertain that
the original information put a diferent remedy may be appropriate. Staf@abin  thedefendant understands this information. When the defendant shows that the court
son,2002 WI 9,249 Wis. 2d 553638 N.W2d 564 00-2435 failed to inform the defendant that it was not boundhmy plea agreement, and the

Generallyonce counsel is appointed, the day-to—day conduct of the deéstse defendantlleges that he did not understand that the court was not bound, the defend
with the attorneyHowever a defense attorney may not as a matter of trial strateggntis entitled to an evidentiary hearing on a motion to withdraw the plea. State v
admita clients guilt, contrary to the clierst’notguilty plea, unless the defendant Hampton,2004 W1 107274 Ws. 2d 379683 N.W2d 14 01-0509
unequivocallyunderstands and consents to the admission. Stdon. 2002 Wi  The strategic decision byefense counsel to forego an objection to the state’
App 53,250 Ws. 2d 702641 N.W2d 183 01-1679 breachof a plea agreement without consulting the defendant was tantameuteto

A plea agreement in which the prosecution agteedake no specific sentencing ing a renegotiated plea agreement without the defersdemiwledge oconsent. On
recommendatiowas not breached by the prosecutors commenting that the case wag{basis defense counsafierformance was deficient and because coundeft
“if not the most serious case I've handled this, yewrcertainly among the top two cientperformance involved a breachaoplea agreement, the defendant was automat
or three”and “this is one of the most serious non—fatal crimes that | have dealt witfeally prejudiced. State Bprang, 2004 WI App 12274 Ws. 2d 784683 N.w2d
Statev. Richardson, 2001 WI App 15246 Wis. 2d 71, 632 N.W2d 84 00-2129 522, 03-2240

A valid plea requires only knowledge of the elements of tfemsé, not a knowl At sentencingpertinent factors relating to the defendamharacter and behav
edgeof the nuanceand descriptions of the elements. StafErachinski, 2002 WI ioral pattern cannot be immunized by a plea agreement between the defendant and
56,253 Wis. 2d 38644 N.W2d 891 00-2545 thestate. A plea agreement that does not allow the sentencing court to be apprised

Sub.(1) (c) is a clear directive to circuit courts commanding what the owust  of relevant information is void as against public poligye fact that the prosecuitor
personallysay to the defendant. That the language is in quotation marks indicates taamentswere compelling and delivered by strong words dusstransform the
the statute should be followed to the lettéra circuit court fails to give the mandated commentaryinto a pleebagain violation. State.\Jackson, 2004 WI App 13274
adviceand if the defendant moves the court and demonstrates that theliilelg is  Wis. 2d 692 685 N.W2d 839 03-1805
to resultin the defendars’deportation, sub. (2) requires the court to vacate the con A prosecutor may not make commethiat suggest the prosecutor believes the dis
viction and permit the defendant to withdraw a guilty or no—contest plea. Statepusitionhe or she is recommending pursuant to a plea agreement fgiestifout
Douangmala2002 W1 62253 Wis. 2d 173644 N.W2d 891 00-3292 may provide relevant negative information including information that has come to
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light after a plea agreement has been reached. A proseantassert that a recom his codefendants get the benefit of the package agreement. . Gaigette, 2008VI
mendatioris appropriate and at the same timguarthat the circumstances were soApp 178,296 Ws. 2d 359722 N.W 2d 731 04-2211
severethat the court should impose no less than the recommended sentence. St@&empliancewith theBangertrequirements does not permit a circuit countety
v. Liukonen, 2004 WI App 157276 Ws. 2d 64686 N.W2d 689 03-1539 on a defendans' plea colloquy responses to deny the defendant an evidentiary hear
A plea agreement that leads a defendant to believa thaterial advantage or right ing on a properly pled postconviction motion that asserts aBeumgertreason why
hasbeen preserved when, in fact, it cannot legally be obtained, produces a pleattiggslea wasot knowing or voluntary UnderHowell, when a defendant convicted
is as a matter of law neither knowing nor voluntary treddefendant must be allowed on a guilty or no contest plea asserts that the responses given during a plea colloquy
to withdraw the plea. Eveifithe trial court had rejected the illegal provision atsenwerefalse and the defendant provides non—conclusory information that plausibly
tencing,it would not have cured the error when the defendant was induced to erigslainswhy the answers were false, the defendanst be given an evidentiary
theplea by a promise that the state cawddter keep. State awson, 2004 WI App  hearingon his or her plewithdrawal motion. State Basley 2006 WI App 253298
173,276 Ws. 2d 418688 N.W2d 12 03-2116 ) Wis. 2d 232 726 N.W2d 671 05-2449
Whena defendant entered a plea believing he would not be subject to the collatergistablishinga suficient factual basis under sub. (1) (Bjjuires a showing that the
consequencethat actually applied and that belief was based fomattive, incorrect  conductthe defendant admits to constitutes thferse chaged. The factual basis
statementsn the record by the defendantounsel and the prosecutor that were nofequiremenprotects a defendant who is in the position of pleading voluntarily with
correctecby the court, the plea was not knowingly and voluntarily entered and coy understanding of the nature of the geabut without realizing that his or hesry
bewithdrawn. State.\Brown, 2004 WI App 17276 Ws. 2d 559687 N.W2d 543 qyctdoes not actually fall within the cl. When the factual basis relied upon by
03-2915 . ) o . ... thecourtin this case in accepting tthefendang guilty plea raised a substantial ques
. Williams, 2003 W1 App 16, expressly applies only to direct judicial participationion as to whether the defendant had committed sexual assault of a child or had herself
in the plea bagaining process itself. A judgecomments othe strength of the stage’ peen the victim of rape, the circeiturt was required to make further inquiry to estab
caseandurging a defendant to carefully consider his or her chances of prevailingjgh, 5 suficient factual basito support the plea. Statebackershire, 2007 W1 74,
trial are many stepemoved from the direct judicial participation in plea negotiationggq \\s. 24 418734 N.W2d 23 05-1189
thatoccurred inwilliams - State vHunter 2005 W1 App 5278 Ws. 2d 419692 To ascertain a defendastinderstanding of a clya;, a circuit court might: 1) sum
N.W.2d 256 03-2348 . . rizethe nature of the chge by reading the jury instructions; 2) at#fendans
Thestate is not required to correct a misstated sentence recommendation forcefilllysembout his or her explanation to the defendant and ask counsetlefehdant
tor e”t?fL;st'ﬁSt'ca”y It !tShSUft"?'em to prct)er_tl); aclftnovgltehdge thte mistake of fact agt summarize the explanation; or 3) refer to the record or other evidence of the defen
o rectify the error without impairing the integrity of the sentencing process. . h
V. Bowers, 2005 WI App 7280 Ws. 2d 534696 N.W2d 255 04-1093 \Mntsgnggés%tgzc'i\lln\%ggtgg Sgi%r%(if the dfear State vHowell, 2007 WI 75301
emgh :

The state was free to recommend consecutive sentences under a plea agre - !
A i : efendans afirmative responsé¢hat he or she understands the nature of the
that contained no provision regarding whether the sentence for the pledgescha) . s : A
wasto run concurrent or consecutive with the sentence entered in another proceet%ﬂgrge’w'thom establishing his or her knowledge of the nature of theehsubmits

- eto a perfunctory procedure rather than to the constitutional standardtbat a

St%?;’&g&‘?’gﬁm%?;&%ﬁ&g ;ﬁg%ggz_ﬁ%gﬁggﬁxﬁgfg ggg;ﬁéﬂﬁin— beaffirmatively shown to be voluntarily and intelligently made. A defendaust
sentencing’scheme. The lack of parole eligibility and good—time cemdinot direct &L sohme point have ex?rﬁssed his or her knowl(ﬁdgg(()); g\‘ﬁ 92“316 \‘/’\‘; mrggl;’m
consequencesf aplea that a court must inform a defendant of prior to accepting'3Y, (€ requirement of this section. Statétawell, 3 S- 0
plea. State vPlank, 2005 Wi App 10282 Ws. 2d 522699 N.W2d 23504-2280 o4 N-W-2d 4§ 05-0731

A defendant seeking to withdraw a plea of guilty or no contest prior to sentencjpd® defendant may invoke boBangertandNelson(54 Ws. 2d 489/Bentley,(201
mustshow a fair and just reason for allowing the withdrawal, which is some adequifs- 2d 303 in a single postconviction motion to withdraw a plea of guilty or ne con
reasorfor defendant change of heart othtan the desire to have a trial. A lack of €St A defendant invokeBangertwhen the plea colloquy is defective; a defendant
knowledgeof sex ofender registration or that one is eligible for a ch. 980 Commiﬂnlvoke?lNeIson/Bintleyvf;ntthe defentdant allfeges thalt some factor extl;jlnsw to tlhe
mentare fair and just reasons for withdrawinguiity plea. Prejudice needed to merit P'€2C0I0quy Such as ineective assistance or counsel or coercion, renders a piea
adenial of a plea withdrawal must be significanbrder to trump a defendamfair ~ infirm. State vHowell, 2007 Wi 75301 Ws. 2d 350734 N.W2d 4§ 05-0731
and just reason. Entitlement to withdrpigasto some chaes, does not not entitle _ Upon a motion to withdraw a plea before sentencing, the defendant faces 3
the defendant to withdraw afjuilty pleas. State.Welson, 2005 WI App13,282  obstacles.:1) the defendant must pfef a fair and just reason for withdrawitige
Wis. 2d 502701 N.W2d 32 04-1954 plea;2) the circuit court must find the reason credible; and 3) the defendant must rebut

Thestate is free to negotiate away any rigintay have to recommend a sentenceevidenceof substantial prejudice to the state. If the defendant does not overcome
but, the state does not have a right to make an agreement to staimitireiface of ~theseobstacles in the view of the circuit couahd is not permitted to withdraw the
factualinaccuracies or to withhold relevant factual information froncthet. Such  plea,the defendarg’burden to reverse the circuit court on appeal becomes relatively
anagreement would violate a prosectgaiuty and result in sentences based upohigh. State vJenkins, 2007 WI 9803 Ws. 2d 157736 N.W2d 24 05-0302
incompletefacts or factual inaccuracies, a notion that is abhorrent to the legal systenMisinformationas to one chge did not render all the defendants pleas under a plea
Statev. Neuaone, 2005 WI App 12284 Ws. 2d 473700 N.w2d 298 04-0196 agreementinknowing, involuntaryand not intelligently entered. A retusfithe par

A court is not required to conduct an on-the-record colloquy with respect t¢ig$t0 pre—plea positions is not the mandated remisn convictions are based on
defendant'slesire to abandon a not guilty lBason of mental disease or defect plead Negotiated plea agreement and an error later surfacesras ¢ount. The appropri
Only fundamental constitutionaights warrant this special protection and such a ple@teremedy depends upon the totality of the circumstaawesa consideration of the
falls outside the realm of fundamental rights. Stafancis, 2005 WI App 16285  Parties’interests, a matter committedtte sentencing coustdiscretion. State v
Wis. 2d 451 701 N.W2d 632 04-1360 Roou,2007 WI App 193305 Ws. 2d 164738 N.W2d 173 06-1574

If a defendant makes a prima facie showing that he or she was not informed of ti§gircuit courts may nosua spontevacate fully and fairly entered and accepted
directconsequences of a plea, the burden shifts to the state to show by clear andigfs. When the state nevasked the circuit court &ua sponteacate a guilty plea,
vincing evidence that the plea wlisowingly, voluntarily and intelligently entered. butmerely acquiesced in that decision until it filed its motion for reconsideration, the
Thestate was required to prove that the defendant knew the correct maximum s&afewas not judicially estoppeidom seeking to have the circuit court comply with
tencedespite being given erroneoingormation at every stage of the proceedingthe law. State vRushing, 2007 WI App 22805 Ws. 2d 739740 N.w2d 894
The defendant was not required to show that the misinformatmsed the plea. 06-3152
Statev. Harden, 2005 WI App 25287 Wis. 2d 871707 N.W2d 173 05-0262 Wisconsin’sread—in procedure does not require a defendant to admit guilt of a

For purposes of plea withdrawal motions, sentencing, when a deferred prosecutimd—inchage for purposes of sentencing and does not require a circuit court to deem
agreement is involved, encompasses the initial disposition of the case gfititree  the defendant to admit to thead-in crime for purposes of sentencing. The terms
enterthe agreement and the agreement is ratified by the trial couat imodion for  “admit” or “deemed admitted” should be avoided in referring to a defesdaee
pleawithdrawal after entry of the agreement is subject to the standard for withdrawagntto read in a dismissed cgar A court should advise a defendant that it may con
of a plea after sentencing. Statéaley 2006 WI App81,292 Ws. 2d 517716  siderread—in chages when imposing sentence but th&t maximum penalty of the
N.W.2d 146 05-0048 chargedbffense will not be increased; that a circuit court may require a defendant to

Althougha circuit court must establish tletlefendant understands every elemenpay restitution on any read—in clygs; and that the state is prohibifienin future pre
of the chages to pled to, the court is natpected to explain every element of everysecutionof the read—in chge. A court is not not barred from accepting a deferslant’

chargein every caseBangertallows a court to tailor a plea colloquy to the individualadmissiorof guilt of a read—in chge. State VStraszkowski, 2008 WI 65, __isV
defendantbut in customizing a plea colloquy a circuit court must do more thagd ___, 750 N.W2d 835 06-0064
merely record the defendast'afirmation of understanding. A statemeinom A plea questionnaire is not outside the plea hearing; it is part and parcel of it. A

defensecounsel that he or she has reviewed the elements of tigee chéthout some  pleaquestionnaire proper use can lessen the extent and degree of the colloguy other
summaryof the elements or detailed description of the conversation, cannot congfiserequired. A written form both gives a defendant the opportunity to receive and
tutean afirmative showing that the nature thie crime has been communicated. Statejigestcritical information outside the courtrocspossibly intimidating atmosphere,

v. Brown, 2006 W1 100293 Ws. 2d 594716 N.W2d 906 03-2662 andaids the court in assessing the defendantterstanding. It is not required that,
_Thecircuit court properly advised the defendant of the range of punishments agsiaquestionnaire in hand, the court must revisit the particulars of each item with a
ciatedwith his crimes when it informed him tdfe maximum term of imprisonment defendantvho has expressed his full understanding and gives the court no reason to

thatcould be imposed. Nothing in sub. (1) (aBangertrequires a sentencing court pelieve that such is not the case. Stat¢oppe, 2008 WI App 89, iwv2d
mustmake the maximum term of confinemesssociated with a bifurcated sentencezs4 N \W.2d 203 07-0905

explicit prior to accepting a plea of guilty or no contest. Stafeitton, 2006 WIApp  wjilliams does not prohibit a trial judge from informing a defendant that the judge
118,254 Wis. 2d 330718 N.W2d 146 05-1693 intendsto exceed the sentencing recommendation and allowing the defendant to

Sub.(2) uses the term *“likely” and not “shall,” meaning the defendant need ngiihdrawa plea. State Warinez, 2008 WI App 105, wad N.vZd
provehe definitely will be deported agesult of the case in question. Even though .07-0964 ' - -

anearlier conviction sparked an investigation and immigration defdira¢an addi  —
tional sexual assault conviction obviously would be included as part of the Immig f : - P i
tion and Naturalization Serviceinformationwhen determining whether to deport F%fqllleste%Jl_Jtrydtréatll,tthe\grosgcutczrgdungt ggt \QSSIZCIIVEW in raising thegentw
him, the defendant had shown his plea in this caemsé was likely to result in his atelony. Unite ates.\soodwin, > g ). L
deportatiorrequiring that he be permitted to withdraw his plea. St&edolla, 2006  Thedefendans acceptance of the prosectsgsroposeglea bagain did not bar
WI App 154,295 Wis. 2d 410720 N.W 2d 158 05-2717 the prosecutor from withdrawing tioéfer. Mabry v Johnson467 U.S. 5041984).

A package plea agreement, which is a plea agreement contingent on two or movéhena defendant knowingly entered a guilty péewl the state’evidence sup
codefendantall entering pleas according the terms of the agreement, is not invol porteda conviction, the conviction was valid even though the defendant gave testi
untaryif the defendant felt pressure in the sense of a psychological need to try to Inetmy inconsistent with the plea. HanseMathews424 F2d 1205(1970).

Whenthe accused rejectedplea bagain on a misdemeanor charand instead
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Following a guilty plea, the defendaoduld not raise a speedy trial issue. Unitecoriginal chage in the original county although a guilpyea was entered to the
Statesv. Gaertner583 F2d 308(1978). amendedhage in the other court. State@illon, 187 Ws. 2d 39522 N.W2d 530

Guilty pleas in Visconsin. Bishop, 58 MLR 631. (Ct. App. 1994).

Pleas of guilty; plea bgaining. 1971 WLR 583. . . . L

971.095 Consultation with and notices to victim. (1) In

971.09 Plea of guilty to offenses committed in several this section: S
counties. (1) Any person who admits that he or she has-com (a) “District attorney” hashe meaning given in 850.02 (2m)
mitted crimes in the county in which he or she is in custody and(b) “Victim” has the meaning given in850.02 (4)

alsoin another county in this state may apply to the district-attor (2) In any case in which a defendant has beergelawith a
ney of the county in which he or she is in custody to begs#thr crime, the district attorney shall, as soon as practicabler afl
with those crimes so that the person may plead guilty and be s§fithe victims in the case who have requested the opporamity
tencedfor them in the county of custadyThe applicatiorshall  opportunityto confer with the district attorney concerning the pro
containa description of all admitted crimes and the name of th@cutionof the case and the possible outcomes of the prosecution,
countyin which each was committed. including potentialplea agreements and sentencing recommenda
(2) Uponreceipt of the application the district attorney shations. The duty to confer under this subsection does not limit the
preparean information chaing all the admitted crimes and nam obligation of the district attorney to exercise his or her discretion
ing in each count the county where each was committed. The disncerningthe handling of any criminathage against the
trict attorney shall send @opy of the information to the district defendant.
attorneyof each other county in which the defendaamits he or  (3) At the request of wictim, a district attorney shall make a

shecommitted crimestogether with a statement that the defengeasonablattempt to provide the victinith notice of the date,
anthas applied to plead guilty in the countyoistody Upon time and place of scheduled court proceedings in a case involving
receiptof the information and statement, the district attorney @e prosecution of arime of which he or she is a victim and any
the other county may execute a consent in writing allowing th#yangesn thedate, time or place of a scheduled court proceeding
defendanto enter a plea of guilty the county of custodyo the  for which the victim has received notic&his subsection does not

crime chaged in the information and committed the other apply to a proceeding held before the initial appearance to set con
county,and send it to the district attorney who prepared the-infQfitions of release under cb69.

mation. o _ ) - (4) If a person is arrestefdr a crime but the district attorney
(3) The district attorney shall file the informationany court - decidesnot to chage the person with a crime, the district attorney

of the district attorneg’ county having jurisdiction to try or acceptshall makea reasonable attempt to inform all of the victims of the

a plea of guilty to the most serious crime alleged therein asgetfor which the person was arrested ttra person will not be

which, if alleged to have been committedanother countythe chargedwith a crime at that time.

district attorney of thatounty has executed a consent as provided (5) If a person is chged with committing a crime and the

in sub.(2). The defendant then may enter a plea of guililto chargeagainst the persas subsequently dismissed, the district

offensesalleged to have been committed in the county where thgqrneyshall make a reasonable attempinform all of the vie
courtis located and to all fenses alleged to have been committeghs of ‘the crime with which the person was ched that the

in other counties as to which the district attorney has executeghargehas been dismissed.

consentunder sub/(2). Before entering a pleaf guilty, the (6) A district attorney shall make reasonable attempt to pro

defendanshall waive in writing any right to be tried in the county e information concerning the disposition oase involving a

wherethe crime was committed. The district attorney of th&iy a5 any victim of the crime who requests the information.
countywhere the crime was committed need not be present Whegistory: 1997 a. 181
the plea ismade but the district attornayivritten consent shall be
filed with the court. 971.10 Speedy trial. (1) In misdemeanor actions trial shall
(4) Thereuporthe court shall enter such judgment, the sameommencavithin 60 days from the date of the defendaittitial
asthough allthe crimes chged were alleged to have been eomappearancé court.
mittedin the county where the court is located, whether or not the(2) (a) The trial of a defendant chyd with a felony shall
courthas jurisdiction to tryll those crimes to which the defendantommencewithin 90 days from the date trial is demanded by any
haspleaded guilty under this section. partyin writing or on the record. If the demand is made in writing,
(5) The county where the plea made shall pay the costs ofa copy shall be served upon the opposing paFtye demand may
prosecutiorif the defendant does not pay them, and is entitied not be made until after the filing of the information or indictment.
retainfees for receiving and paying to the state any fine which may (b) If the court is unable to schedule a trial pursuant tdagar
be paid by the defendant. Tleterk where the plea is made shalthe court shall request assignment of another judge pursuant to s.
file a copy of the judgment of conviction with the clerk in each51.03
countywhere a crime covered by the plea was committed. The(3) (a) A court may grant a continuance in a case, upon its own
district attorney shall then move to dismiss any gharcovered motionor the motion of any partif the ends of justice served by
by the plea of guiltywhich are pending against the defendant iaking action outweigh the best interest of the public and the
thedistrict attorneys countyand the same shall thereupon be digjefendanin aspeedy trial. A continuance shall not be granted
missed. underthis paragraph unless the court sets forth, in the record of the
::iswrﬁotlgrzgfc; tﬁilcggi?' e + 2 blea before an amended complaint f,Case,either orally or in writing, its reasons for finding that the ends
whemﬁa defgngant w%iv%%i thoe?gt(::%)ilir?gpaiad v?aos igt parlejﬁdic?sd tl?eFep:tgjlare‘tIg)as IEF‘JU.S“CE served by the grantmxgthe Contmuan.ce outweigh the
preparean amended information pritw obtaining consents by the district attorneyddestinterests of the public and the defendant in a speedy trial.
e ot iyt e corvicon uhen Umsentavere actall staned(b) The factors, among others, which the court shall consider
tiesdid not deprive the court of jurisdiction. Failure of a district attorney to specifil determining whether to grant a continuance under(@gare:
Egl!yéé’?esri?ntis"tl?égisveu‘s".dz'&°£'7”ov fggaﬁneﬁfdpé%%?fg%v hen the error was °'e_“ 1. Whether the failure to grant the continuance in the preceed
Althoughthe statute requires a plea of guilty to bothpfimary case and the case Ing WO[,Jld be likely .'[O ma,ke a ,Commu_atlo,n of the proceeding
being consolidated, it is a logical extension to allow the defendant to ask for the ddS_HpOSSIb|€OI’ result in a miscarriage of justice.
Soldato of & cae fom i counly (o Ch & gty Pe s been etered wif 3. Wheher the case taken as a whole is so unasdaio com
N.W.2d 490 (1991). plex, due to the number of defendants or the nature of the prosecu
In a consolidated case, amendment of thegefsafrom another county is not per tion or otherwise, that it is unreasonable to expect adequate prepa

missible. When amendment of those dies occurs after consolidation, the originalration within the periods of time established by this section
trial court retains jurisdictionlf the original chage does not have the identical-ele :

mentsof the amended chge, double jeopardy does not prevent prosecution of the 3. The interests of the victim, as defined i850.02 (4)
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(c) No continuancenderpar () may be granted because of (5) If the defendant wishes to pleguilty to cases pending in
generalcongestion of the coust'calendar or the lack of diligentmore than one countihe several district attorneys involved may
preparatioror the failure to obtain available witnesses on the paagreewith the defendant and among themselves for all such pleas
of the state. to be received in the appropriate court of one of such counties, and

(4) Every defendant not tried in accordance with ggistion S.971.09shall govern the procedure thereon so far as applicable.
shall be dischged from custody but the obligations of the bond (6) The prisoner shall be delivered into the custody of the-sher
or other conditions of release of a defendant shall continue uifilof the county in which the chge is pending for transportation
modified or until the bond is released or the conditions remove.the court, and the prisoner shall be retained in that cudtaey

History: 1971 c. 405.93, 1971 c. 46298 1977 c. 18%.135 1979 ¢. 341993  ing all proceedings under this section. The shehiill return the
a 1331997a.181 . N . <o of a RLjSONETto the prison upon the completion of the proceedings and

A federal court applied balancing test is applicable to review the exercise of a @Ja . - 8 .
court'sdiscretion on a requefeir the substitution of trial counsel, with the associate@iUringanyadjournments or continuances and between the prelim
requesfor a continuance. Phifer 8tate 64 Ws. 2d 24218 N.W2d 354 inary examination and the trial, except thahié department certi

A Pfaﬁy fequeiting a Cot;'l“n;ancle on QTL'zf;dShOf surprise must Shﬂ'guba' sur  fies a jail as being suitable to detain the prispheror she may be
prise from an unforeseeabnle aevelopment; wnen surprise Is caused by unexp . . . :
testimony,the probability of producing contradictory or impeaching evidence; a,ﬁéi%l_nedhere until the court disposes of the case. The p_“so”?r
3) resulting prejudice if the request is denied. AnguState,’6 Wis. 2d 191251  existing sentence continues to run and he or she receives time

N.W.2d 28 (1977). _ _ _ creditunder s302.11while in custody
A delay of 84 days between a defendafitst court appearance and trial on misde

meanottraffic chages was not so inordinate as to raise a presumption of prejudice. (7) If the district attorney moves to dismiss any pending case
State vMullis, 81 Ws. 2d 454260 N.W2d 696(1978). or if it is not brought on for trial within the time specified in sub.

A stay of proceedings caused by the ssaitgterlocutory appeal stopped the+un i i
ning of the time period under sub. (2). State ex rel. Rabervis,97 Ws. 2d 63293 (2) or (3) the case shall be dismissed unless the defendant has

N.W.2d 151 (1980). escapedr otherwise prevented the trial, in which case the request
Following a guilty plea, the defendacould not raise a speedy trial issue. UnitedOr disposition of the case shall be deemed withdrawn and of no
Statesv. Gaertner583 F2d 308(1978). further legal ékct. Nothingin this section prevents a trial after
) o . ) the periodspecified in sub(2) or (3) if a trial commenced within
971.105  Child victims and witnesses; duty to expedite suchperiod terminates in a mistrial or a new trial is granted.

proceedings. In all criminal and delinquency cases, juvenile Wistory: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283
fact—finding hearings under €18.31and juvenile dispositional A request for prompt disposition under this section must comply with sub. (1) in
hearingsinvolving a child victim or witness, as defined in sg;gg\tlomgr?fsez%g%es Stzég%eegglg%a}\ilocvtz% b{;i2n39éftle Acase ltg gg)asl)gvitlhégoﬂo days.
950.02 the court and thélistrict attorney shall take appropriate™ ¢ crdismissal under sub. (7) is with or o gfe'judice is within the court
actionto ensure a speedy trial in order to minimize the length @§cretion. State vDavis, 2001 Wi 13&248 Ws. 2d986 637 N.W2d 62 00-0889
time the child must endure the stress of the chiladvolvement in  Theresponsibility for complying with the sub. (2) 120—day time limit for bringing
the proceeding. In ruling on any motion or other request for <2521l camotbe mposed on e defendant. O atomey et
delayor continuance of proceedings, the court shall consider afigict attorey The trial court erresvhen it failed to dismiss the case when the
give weight to any adverse impact the delay or continuance mgg-daytime limit was not met. State iewis, 2004 WI App 21,277 Ws. 2d 446
have on the well-being of a child victim or witness. 690N.W.2d 668 03-3191

History: 1983 a. 1971985 a. 262.8; 1993 a. 981995 a. 77 _ _

971.12 Joinder of crimes and of defendants.

971.11 Prompt disposition of intrastate detainers. (1) JoINDER OF CRIMES. Two or more crimes may be clged in
(1) Whenevetthe warden or superintendent receives notice of 4t same complainpformation or indictment in a separate count
untriedcriminal case pending in this state against an inmaae ofor each crime if the crimes ctygd, whether felonies or misde
state prisonthe warden or superintendent shall, at the requestBganorspr both, are of the same or similar charaoteare based
the inmate, send by certified mail a written request to the distritl the same act or transactl_on _or on 2 or more acts or transactions
attorneyfor prompt disposition of the case. Tieguest shall state connectedogether or constituting part$ a common scheme or
the sentence then being served, the datpasble eligibility if ~plan. When a misdemeanor is joined with a felae trial shall
applicable,or the date of release to extended supervision, thein the court with jurisdiction to try the felony
approximatedischage or conditional release date, and prior-deci (2) JoINDER OF DEFENDANTS. Two or moredefendants may be
sionrelating to parole. If there has been no preliminary examirghargedn the same complaint, information iadictment if they
tion on the pending case, the request shall state whethianthte arealleged to have participated in the same act or transaction or
waivessuch examination, and, if so, shalld&ompanied by a in the same series of acts or transactions constituting one or more
written waiver signed by the inmate. crimes. Such defendants may be died in one or moreounts

(2) If the crime chayed is a felonythe district attorney shall togetheror separately and all of the defendants needbeot
eithermoveto dismiss the pending case or arrange a date for pgbargedn each count.
liminary examination as soon as convenient and notifyvdrelen (3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a
or superintendent of the prison thereafiess such examination defendantor the state is prejudiced by a joindercdes or of
hasalready been held or has bereaived. After the preliminary defendantsn a complaint, information or indictment or by such
examinationor upon waiver thereofhie district attorney shall file joinder for trial togetherthe court may order separate triafs
aninformation, unless it has already been filed, and mail a cogyunts grant a severance of defendants or provide whatever other
thereofto the warden or superintendent for servinghe inmate. rejief justice requires. The district attorney staaivise the court
The district attorney shall bring the case on for trial within 12@rior to trial if the district attorney intends to use the statement of
daysafter receipt of the request subject t8%1.10 a codefendant which implicates another defendant in the crime

(3) If the crime chayed is a misdemeandhe district attorney charged. Thereupon, the judge shall grant a severance as to any
shall either move to dismiss the charor bring it on for trial suchdefendant.

within 90 days after receipt of the request. (4) TRIAL TOGETHER OF SEPARATE CHARGES. The courtmay

(4) If the defendant desires to plead guilty or no contest to itweler 2 or more complaints, informations or indictments to be
complaintor to the information served upon him or hére triedtogether if the crimes arte defendants, if there is more than
defendantshall notify the district attorney thereof. The districbne,could have been joined in a single complaint, information or
attorneyshall thereupon arrange for the defendaatraignment indictment. The procedure shall be the same as if the prosecution
assoon as possible and theurt may receive the plea and prowereunder such single complaint, information or indictment.
nouncejudgment. History: 1993 a. 486
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If 2 defendants were clygd and the cases consolidated, and one then pleadsodv. State,74 Wis. 2d343(1976); State VAlbright, 96 Wis. 2d 122(1980); Pick
guilty, there is no need for a severance, especially if the trial is to the court. Nich@asv. State 96 Ws. 2d 549(1980).
v. State 49 Ws. 2d 678183 N.w2d 8(1971). Sub.(2) clarifies that alefendant who requires medication to remain competent
Severancés not required if the 2 chgesinvolving a single act or transaction are is nevertheless competent; the court may ordedéfiendant to be administered such
soinextricably intertwined so as to make proof of one crime impossible without praodicationfor the duration of the criminal proceedings under s. 971.14 (5) (c).
of the other Holmes v State 63 Wis. 2d 389217 N.W2d 657(1974). Sub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better statu
Dueprocess of law was not violated, nor did the trial court altsisiscretion, by  tory placement, adjacent to the rule which it clarifies. [Bill 765-A]
denyingthe defendarg’motion to sever 3 counts of sefeafes from a count of first-  Defensecounsel having reason to doubt the competency of a client musheaise

degreemurder Bailey v State65 Wis. 2d 331222 N.W2d 871(1974). issue with the court, strategic considerations notwithstanding. \Sfatenson133
In a joint trial on chages of buglary and obstructing anfafer, while evidence as  Wis. 2d 207 395 N.W2d 176(1986).
to the fabrication of an alibi by the defendant was probative as buitiary, the sub A probationer has a right to a competency determination when, during a revocation

stantial danger that the jury might employ the evidencefiamative proof of the ele  proceedingthe administrative law judge has reason to doubt the probatiauen
mentsof that crime, for which the state was required to introdeparate and inde petence. The determination shall be made by the circuit court in the county of sen
pendentevidence showing guilt beyoraireasonable doubt, required the court taencing,which shall adhere to s871.13 and 971.14 to the extent practicable. State
administera clear and certain cautionary instruction that the jury should not consié&rel. Vanderbeke VEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907
evidenceon the obstructing count as Bcient in itself to find the defendant guilty — Thereis ahigher standard for determining competency to represent oneself than
of burglary. Peters vState,’0 Ws. 2d 22233 N.w2d 420(1975). _ for competencyo stand trial, based on the defendsuetiucation, literagfluency
Joinderwas not prejudicial to the defendant moving for severance whesise  in English, and any physical or psychological disability that mizgtathe abilityto
bly prejudicial efect of inadmissibléearsay regarding the other defendant was preommunicate defense. When there is no prefifaing of competency to proceed
sumptively cured bynstructions. State vJennaro76 Ws. 2d 499251 N.W2d 800  andpostconviction relief is sought, the court must determiitecéin make a mean
(1977). ingful nunc pro tunc inquiryIf it cannot, or it finds that it can but the defendant was
If a codefendarg’antagonistic testimony merely corroborates overwhelming preot competent, a new trial is required. Statilessig,211 Wis. 2d 194564 N.W.2d
secutionevidence, refusal to grant severance is not an abuse of discretion. Haldet(1997),95-1938
v. State 85 Wis. 2d 182270 N.w2d 75(1978). A prior mentaliliness or a mental iliness diagnosis made subsequent to the pro
Joinderof chages against théefendant was proper when separate acts exhibitégedingin question may create a reason to doubt competbutyeither categori
somemodus operandi. Francis$tate 86 Ws. 2d 554273 N.W2d 310(1979). cally creates a reason to doubt competerftate vFarrell,226 Ws. 2d 447595
Thetrial court properly deleted implicating references from a codefersdzmt’ N.W.2d 64 (Ct. App. 1999)98-1179 s .
fessionrather than granting the defendamtiotion for severance under sub. (3). Pohl It is entirely reasonable that competency examination designed to address a
defendant’sability to understand the proceedings and assist counsel maddisss
V- State 96 Wis. 2d 260291 N.W2d 554(1980). issues of future dangerousness, which a court may reasaoaiger when gauging
Thetrial court did not abusiés discretion in denying a severance motion and fail p e .
ing to caution the jury against prejudice when 2 counts were joined. SBa#tinger ahleznzeig \f/?lr plznd)“f pégéeﬁ'\%]ﬂ getgggﬁggmence' Statagoski2001 Wi App
100Wis. 2d 691303 N.W2d 585(1981). 2 s. 2d 49 ‘W2d 50 ) )
] . o . . judgewho carefully considered the transcribed record and her recollection of a
Joinderis not prejudicial when theame evidence would be admissible under

- f Soreviousproceeding involving the defendant, did not impermissiesjify. There
?19948(]).;1” there were separate trials. Statéiall, 103 Ws. 2d 125307 N.W2d 289 5 5 gubstantive dirence between a judgebservation of a defendantiemeanor

. . . ) . atthe time of a competency hearing and the juglgb5ervations of the defendant at
Thetrial court abused its discretion in denying a motion for severance of codefgf earlier proceeding. Both may be probative. Staliéeeks, 2002 WI App 6251
dants'trials when the movant made an initial showing that his codefesdasti  \wvis, 2d 361643 N.W2d 526 01-0263 Reversed on other grounds. 2003 WI 104,
monywould have established his alibi defense and his entire defense was basegs@Wis. 2d 794666 N.W2d 859 01-0263

the alibi. State vBrown,114 Ws. 2d 554338 N.W2d 857(Ct. App. 1983). Counsel'stestimony on opinions, perceptions, and impressions of a formerslient
Joinderunder sub. (2) was proper when two robberies were instigated by ar@npetencyiolated the attorney—client privilege and shouldmete been revealed
defendant'grostitution and the other defendantystematic robbing @ustomers  withoutthe consent of the former client. Stat&eeks, 2003 WI 10263 Ws. 2d
who refused to payState vKing, 120 Wis. 2d 285354 N.W2d 742(Ct. App. 1984). 794, 666 N.W2d 859 01-0263
Misjoinderwas harmless erroiStatev. Leach,124 Ws. 2d 648370 N.W2d 240
85).

(19 .
To be of “thesame or similar character” under sub. (1), crimes must be of the s 971.14 Competency proceedings. (1) PROCEEDINGS.(a)

type,occur over a relatively short time period, and evidence as to each must ovs:m.e court shall prOCGEdnder this section whenever there is rea
Statev. Hamm,146 Ws. 2d 130430 N.W2d 584(Ct. App. 1988). sonto doubt a defendastcompetency to proceed.

If an appellate court vacates a conviction on one or more counts when multiple 1
countsare tried togethethe defendant is entitled to a new trial on the remaininﬁ (b) If reason to doubt (_:ompetency a.“s.es afterdmndf?‘”t
countsupon showing compelling prejudice arising from evidence introducsaisto aSbee_n b_OU”d over for trial after a preliminary examinaton,
portthe vacated counts. StateMcGuire,204 Ws. 2d 372556 N.W2d 111 (Ct. App.  aftera f|nd|ng of gu||ty has been rendered by the jury or made by

1996),95-3138 inati i
A violation of sub. (3) does not require a new trial in all cases but is subject to h the court, a probableause determination shall not be reqUIrEd and

aj
lesserror analysis. ‘State King, 205 Wis. 2d 81555 N-W2d 189(Ct. App. 1996), the court shall proceed under siB).

95-3442 . .
Simultaneousrials of 2defendants before 2 juries is permissible. An impermissj (c) Except as provided in pab), the court shall not proceed

ble confession in one case not heard by the jury in that case accomplishes the req| ip&lierSUb-_(z) until it has found that it is pr(_)ba_ble that the defend
severancef the cases. StateAvery, 215 Wis. 2d 45571 N.Ww2d 907(Ct. App. ant committed the dénse chaged. The findingnay be based

1997),96-2873 uponthe complaint grif the defendant submits arfidavit alleg
Joinder and severance. 1971 WLR 604. ing with particularity that theaverments of the complaint are
| materiallyfalse, upon the complaint and the evidence presented
abhp hearing ordered by the courthe defendant may call and
rﬁross—examinwitnesses at a hearing under this paragrapthbut
court shall limit the issues and witnesses to those required for
determiningprobable cause. Upon a showing by the proponent of
S . . - r@’oodcause under 807.13(2) (c) testimony may be received into
ceedsolely because medication has beeis teing administered the record of the hearing by telephone or live audiovisual means.
to restore or maintain competency If the court finds that any chy lacks probable cause, it shalldis
(3) Thefact that a defendant is not competent to prodees mjss the chage without prejudice and release the defendant
not preclude any legal objection to the prosecution und1s31  exceptas provided in 971.31 (6)
which is susceptible of fair determination prior to trial and without (2) ExamINATION. (@) The court shall appoint one or more

the personal participation of the defendant. examinershaving the specialized knowledge determined by the
(4) Thefact that a defendant is not competent to prodees courtto be appropriate to examine and report upon the condition
not preclude a hearing undera68.38 (4)or (5) unless the prob  of the defendant. If an inpatient examination is determinetieoy
ablecause finding required to be made at the hearing cannotde@rtto be necessarthe defendant may be committed to a-suit
fairly made without the personal participation of the defendankplemental health facility for the examination period specified in
?ﬁ% Clc?usnj&i(l:bifxr}wgit?ge%ngtilsal%%fﬁljjﬁgamental fairness precludeisn- par. (c), which shall .be -dee-med dagpent in custody under s.
inal prosecutiorof a defendant who is not mentally competent to exercise his or Hef 3155 If the examination is tbe CondUCteO_l b)_/ t_he department_
constitutionaland procedural rights. State ex rel. Matali§shubert57 Wis. 2d 315 of health services, the court shall order the individual to the facil

971.13 Competency. (1) No persorwho lacks substantia
mentalcapacity to understand the proceedings or assist in hi
herown defensenay be tried, convicted or sentenced for the-co
missionof an ofense so long as the incapacity endures.

322(1973). . . ity designated by the department of health services.
Sub. (1) states the competency standard in conformity with Dusky8,362 U.S. . . .
402 (1960) and State ex rel. HaskinsDodge County Cour62 Wis. 2d 250 265 (am) Notwithstanding pa(a), if the courtorders the defendant

(1974). Competency is a judicial rather than a medical determination. Not evaey be examined by the department or a department fad;higy

mentallydisordered defendant is incompetehe court must consider the degree of, f ; : P _
impairmentin the defendarg’capacity to assist counsel and make decisidmsh departmen'shall determine where the examination will be-con

counsekannot make for him or heBeeState vHarper57 Wis. 2d 5431973); Nor ~ ducted, who will conduct the examination and whether the
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examinatiornwill be conducted on an inpatient or outpatient basis not competent to refuse medication or treatment if, because of
Any such outpatient examination shall be conduatedjail or a mental iliness, developmental disabilityalcoholism or drug
lockedunit of a facility In any case under this paragraph in whiclependenceand after the advantages and disadvantages of and
the department determines that an inpatient examination is-necgernativesto accepting the particular medication or treatment
sary,the 15-day period under pér) begins upon the arrivalf  havebeen explained to the defendant, one of the following is true:
.the defendant at the inpatient faC|l|t“ an Outpatient examination 1. The defendant is incapab|e Of expressing an understanding
is begun by or through the department, and the department Igfefhe advantages and disadvantages of accepting medication or
determineghat an inpatient examination is necc_a_s,sﬁug s_herif treatmentand the alternatives.

shalltransport the defendant to the inpatient facility designated by 2. The defendant is substantially incapable of applying an

the depariment, unless the defendant has been r_eleased on b@”derstanding)f the advantages, disadvantages and alternatives
(b) If the defendant has been released on bail, the court ma¥s or her mental illness, developmental disabitigoholism

not order an involuntary inpatient examination unless the defe drug dependence in order to make an informed choice as to

antfails to cooperate in the examination or the examiiferms  \yhetherto accept or refuse medication or treatment.

the court that inpatient observatias necessary for an adequate () The facts and reasoning, in reasonable detail,

ex?glqitlg?ént examinations shall be completed and the re E)hrtefindings and opinions under pab) to (dm) are based.
pat xarnina P P (4) HearinG. (a) The court shall cause copies of the report to

of examination filed within 15 days after the examination i . . >
orderedor a5 Specifed n paam) whichever isaplcable ngnz'xiﬁﬂ;%z?xah;& i st slomey and e defense

unlessfor good cause, the facility or examiner appointed by t 2 -
court cannotcomplete the examination within this period an{PONthe request of the shdrdr jailer chaged with care and cen

requestsan extension. In that case, the court may akme trol of thejail in which the defendant is being held pending o dur

15-dayextension of the examination period. Outpatient exami Qfg a trial or sentencing proceeding, the court shall cause a copy
tions shall beompletecand the report of examination filed within®'. the report to be delivered to the shfevifjailer. The sherifor
30 days after the examination is ordered. jailer may provide a copy of the report to the person who is respon

(d) If the court orders that the examination be conducted on}ialefor maintaining medical records for inm_a@es of the jai_l,_or to
inpatient basis, the shefifof the countyin which the court is urse licensed under chi4l, or to a physician or physician

located shall transport any defendant not free on baithe assistanticensed under subch. of ch. 448who is a health care

examiningfacility within a reasonable tim&fter the examination ﬁrO\l/iﬂerfor the defendant or wr}ohis _relspoEsibIe forl providing
2 1ol varspon ne Geensaa i e CeATCUESees o Antes o e, e epo ctbe
sonabletime after the shefifand county department of commu .

nity programs of the county in which the court is located receive (b) If the district attorngythe defendant and defense counsel

notice from the examining facility that the examination hesn Waivetheir respective opportunities to present other evidence on
completed. theissue, theourt shall promptly determine the defendantm

@]%tencydnd, if atissue, competency to refuse medication or+reat
ment for the defendarg’ mental condition on the basis of the
reportfiled under sub(3) or (5). In the absence of these waivers,

S . the court shall hold an evidentiary hearing on the issue. @pon
() Adefendant ordered to underexamination under this sec showingby the proponent of good cause und@0s.13 (2) (c)
tion may receivevoluntary treatment appropriate to his or h

medicalneeds. The defendant may refuse medication and tnﬁf timonymay bereceived into the record of the hearing by-tele

t Ci ituati here th dicati treat { oneor live audiovisual means. At the commencemerhef
mentexcept in a situation where the medication or trealmentyz, iy g the judge shall ask the defendant whether he or she claims
necessaryo prevent physical harm to the defendant or others

X ‘to be competent or incompetent.the defendant stands mute or
(9) The defendant may be examined for competency purpogg§msto be incompetent, the defendant shall be found incompe
atany stage of the competency proceedingsHygicians or other tentunless the state proves by the greater weight of the credible
expertschosen by the defendant or by the district attom#®  eyjdencethat the defendant is competent. If the defendaiths
shallbe permitted reasonable access to the defendamiriooses 5 pe competent, the defendant shall be found competent unless

(e) The examiner shall personally observe and examine
defendantind shall have access to hider past or present treat
mentrecords, as defined under54..30 (1) (b)

of the examination. _ _ _ the state proves by evidence that is clear and convincingttbat
(3) Report. The examiner shall submit to theurt a written defendanis incompetent. If the defendant is found incompetent
reportwhich shall include all of the following: andif the stateoroves by evidence that is clear and convincing that

(a) A description of the nature of the examination and an idethe defendant is not competent to refuse medication or treatment,
tification of the persons interviewedhe specific records underthe standard specified in siB) (dm) the court shall make
reviewedand any tests administered to the defendant. adetermination without a jury and issue an order that the defend

(b) The clinical findings of the examiner antis not competent to_r_efuse medication or treatment for the

(c) The examines opinion regarding the defendanpresent defendant'smental condition and thathoever administers the
mentalcapacity to understand the proceedings and assist in hi§¥gdicationor treatment to the defendant shall observe appropri
her defense. ate medical standards.

(d) If the examiner reports that the defendant lacks Cempe_(c_) If the court determines that the defendant is competent, the
tency, the examines opinion regarding thékelinood that the Ccfiminal proceeding shall be resumed.
defendantif provided treatment, may brestored to competency  (d) If the court determines that the defendant is not competent
within the time period permitted under s@) (a) The examiner andnot likely tobecome competent within the time period-pro
shall provide an opinion as to whether the individs&ieatment videdin sub.(5) (a) the proceedings shall be suspended and the
shouldoccur in an inpatient facility designated by tepartment defendant released, except as provided in &)i{b).
of health services, or should be conducted in a jail or a locked unit(5) CommTmENT. (a) If the court determines that the defen
of a facility that has entered intovoluntary agreement with thedantis not competent but is likely to become competent within the
stateto serveas a location for treatment, or as a condition of badleriod specified in this paragraph if provided witppropriate
or bond. treatmentthe court shall suspend the proceedings and commit the

(dm) If sufficient information is available to the examiner talefendanto the custody of the department of health services for
reachan opinion, the examinaropinion on whether the defend the department to determine whether treatment shall occm in
antneeds medication or treatmeatd whether the defendant isappropriateinstitution designated by the department, or in a
not competent to refuse medication or treatment. The defendeoimmunity—basetieatment conducted injail or a locked unit
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of a facility that has entered intovoluntary agreement with thein court at specified intervals for redetermination of his or her
stateto serveas a location for treatment, or as a condition of baibmpetencyto proceed.

or bond, for a period of time not to exceed 12 months, or the maxi () When the courtlischages a defendant from commitment
mum sentence specified for the most seriodsrefe with which  ynderpar (a), it may order that the defendae taken immedi
thedefendant is chged, whichever is less. Under this sut_)sectioatew into custody by a law enforcementicial and promptly
the department ohealth services may commence services togliveredto a facility specifiedn s.51.15 (2) an approved public
personin jail but shall, as soon as possible, transfat person to treatment facility under §1.45 (2) (c) or anappropriatenedical
an institution or provide services to the person in a nonjail settigg protective placement facility Thereafter detention of the
consistentith thissubsection. Days spent in commitment undefefendanshall be governed by 51.1551.45 (1), or55.135 as
this paragraph areonsidered days spent in custody under gppropriate. Thedistrict attorney or corporation counsel may-pre
973.155 parea statement meeting the requirements &fls15(4) or (5),

(am) If thedefendant is not subject to a court order determinirg).45(13) (a) or55.135based on the allegations of the criminal
the defendant to be not competent to refusedication or treat complaintand the evidence in the case. This statement shall be
mentfor the defendarg’ mentalcondition and if the treatment givento the director of the facility tahich the defendant is deliv
facility determines that the defendant shdwdsubject to such a eredand filed with the branch of circuit court assigned to exercise
court ordet the treatmentacility may file with the court with criminal jurisdiction in the county in which the criminal chas
noticeto the counsel for the defendant, the defendadtthe dis arepending, where it shall dide, without corroboration by other
trict attorneya motion for a hearing, under the standard specifig@titioners,as a petition for commitment unde54..200r 51.45
in sub.(3) (dm) onwhether the defendant is not competent tQ13) or a petitiorfor protective placement unders5.075 This
refusemedication or treatment. A repan which the motion is sectiondoes not restrict the power of the branch of circuit daurt
basedshall accompany the motion and notice of motion and shajhich the petition is filed to transfer the matter to the branch of
includea statement signed by a licensed physician that asserts ¢ft@uit court assigned to exercise jurisdictionder ch51 in the
thedefendant needs medlcatlon.or treatmentthadthe defend county. Days spent in commitment or protective placement pur
antis not competent to refuseedication or treatment, based orsuantto a petition under this paragraph shall not be deemed days
anexamination of the defendant by a licensed physicisithin spentin custody under €73.155
10days after a motion fed under this paragraph, the court shall,” ¢y £ 3 person is committeander s51.20pursuant to a peti

underthe procedures and standards specified in(8)ib), deter yjon nder par(b), the county department undeb8.420r51.437

mine the defendang co,mpetency to refuse medication or trea{o whose care and custody the person is committedrafidyl the

gqefntfgr t??hdﬁepd%m néental Co?d't'?ﬂ' ﬁ\t tth.etre(tqtuest of thetourt which dischaged the personnderpar (a), the district attor

he enaant, k:e) € e? an dct())utn_se or the ais rtlt? a Otmgy'ed hn%for the county in which that court is located and the pesson’
earingmay be postponed, but in no case may thé postponea Negh heyof record in the prior crimingiroceeding at least 14 days

ing be held more thaB0 days after a motion is filed under thisprior to transferring or dischging the defendant from an inpa
paragraph. Lo . tient treatment facility and at least 14 days prior to the expiration
(b) The defendant shall be periodically reexaminedH®/ of the order of commitment or any subsequent consecortiiex

departmentof health services examiners. Mten reports of ynjessthe county department or the department of heaithices
examinationshall be furnished to the courtn®onths after com hasapplied for an extension.

mitment,6 months after commitment, 9 months after commitment
andwithin 30 days prior to the expiration of commitment. Eacgt
reportshall indicate either that the defendant has becammpe

tent, that the defendant remains incompetent but that attainm
of competency is likely within theemaining commitment period,

or that the defendant has not made such progress that attainré
of competency is likely within theemaining commitment period.
Any report indicating such a lack suficient progress shall
includethe examinés opinion regarding whether the defendal

(d) Counsel who have received notice under (@aror who
herwiseobtain information that defendant dischged under
ﬁﬁj{.(a) may have become competent may move the court to order

tthe defendant undgo a competency examination under sub.

If the court so orders, a report shall be filed under(&and
aring held under suf4). If the court determines théte
defendanis competent, theriminal proceeding shall be resumed.

A{ Ithe (égurt de;ermtines that the defencrj]ant is not bclompetent, it shall
: : ; .[eleasehim or her butmay impose such reasonable nonmonetary
is mentally il alcohalic, drug dependent, developmentally dI%onditions as will protect the public and enable the court and dis

abledor infirm bec?“?se of aging or other like mcgpaqﬂes. trict attorney to discover whether the person subsequently
(c) Upon receiving a report under p&b) indicating the | comesompetent.

defendanthas regained competency or is not competent anysiory: 1981 c. 3671985 a. 29176, Sup.Ct. Order 141 Wis. 2d xiii (1987);
unlikely to become competent in the remaining commitmemndg7a. 85403 1989 a. 31107, Sup. Ct. Order158 Ws. 2d xvii (1990)1991 a. 32
period,the court shall hold a hearing within 14 days of receipt é 252%02772-921&% é%%)lltg%%%‘ %25;119?67) ?5522001 a. 162003 a. 1222005 a.
the rep_ort and the court shall proceed under(Sl)b.If the court Jhdicial Council Committee’s Note, 1981Sub. (1) (a) does not require the court
determineghat the defendaritas become competent, the defendo honor every request for an examination. The intent of sub. (1) (a) is to avoid unnec
antshall be dischaed from commitment and the criminal pro essaf&ﬁﬁ%’{"?aﬂgﬂ“iby E'taégY\'/f\}g tgg é%’;ig‘?f) f‘?fRa Cometg"qg'tﬂy in akC)COVE’. g

H : ancewl! ate viMIcKnignt, S. . eason to aou may be raise
Cee_d'ngSh_a” be re_'sumed' If the court determmes thatiéiend by a motionsetting forth the grounds for belief that a defendant lacks competency
antis making sufcient progress towardecoming competent, the by the evidence presented in the proceedings or by the defenciaitatjuies with
commitmentshall continue. the judge or courtroom demeanotn some cases an evidentidrgaring may be

. .. . X appropriateo assist the court in deciding whether to order an examination under sub.
(d) If the defendant is receiving medication the court may). Even when neither party moves the court to cadesmpetency inquirghe court
makeappropriate orders for the continued administratiothef (rjnayblgelgetqu"sdbby due process St? s ;nquéEEGWfBEfe th\?ﬂev'denfzga{jﬁ’ss?g;f
medicationin order to maintain the competerafethe defendant {osrs; Pate vRobinson3s3 U.S. 375387 (1966); Drope. Wiissouri 420 U.S.
for the duratiorof the proceedings. If a defendant who has beenrne wisconsin supremeourt has held that a defendant may not be ordered to
restoredto competency thereafter again becomes |ncompetemqh erghoa_com{)etefnﬁy gqulry ﬂnlezs tgeurt mh/zlis cfoudr:jd péosb\;a\llbleztéaggi 1tg 6b7e)||eve
i i i eor she is guilty of the t#nse chaged. State.\McCredden s. .
the max'r.“”m commitment p.erIOd _under p&ﬂ) shall be .18 Wherethis requirement has not been satisfied through a preliminary examination or
monthsminus the days spent in previous commitments UG verdictor finding of guiltprior to the time the competency issue is raised, a special

subsectionpr 12 months, whichever is less. probablecause determination is required. Subsection (1) (b) allows that determina

tion to be made from the allegations in the criminal complaint withoevatentiary
(6) DISCHARGE; CIVIL PROCEEDINGS. (@) If the court deter nhearingunless the defendant submits a particularizéidzait alleging thataver
minesthat it is unlikely that the defendant will becosmmpetent mentsin the criminal complaint are materially false. Where a hearing is held, the

within the remaining commitment period it shall disgmthe issueis limited to probable cause and hearssidence may be admitted. See s.
h P 911.01(4) (c).

defendanfrom the commitment and release him or, Iwcept as Sub. (2) (a) requires the court to appoint one or more qualified examioers

provided in par(b). The court may order the defendant to appeataminethe defendant when there is reason to doubt his @ohepetency Although
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the prior statute required the appointment of a physician, this section allows the c@it1.15 Mental responsibility of defendant. (1) A person

to appoint examiners without medical degrees, if thaiticular qualifications enable ; : i f : -
themio form expert opinions regarding the defendaoémpetency is not responsible focriminal conduct if at the time of such eon

Sub.(2) (b), (c) and (d) is intended to limit the defendsmatay at the examining dUctasa result of mental disease or defect the person lacked sub
facility to that period necessary for examination purposes. In many cases, it is gt@intialcapacity either to appreciate the wrongfulness of his or her
sible for an adequate examination to be made without institutional commitmeg(?nductor conform his or her conduct to the requirements of law
expeditingthe commencement of treatment of the incompetent defendant. Fosdal, . K .

The Contributions and Limitations of Psychiatriesfimony 50 Ws. Bar Bulletin, (2) As used in this chaptethe terms “mental disease or

NOS-4BF22)- (31)—?3 _E_Apf"hl977)- R the defond defect” do not include an abnormality manifested only by

ub.(2) (e) clarifies the examiniarright of access tiie defendarg’past or present i ; g

treatmentecords, otherwise confidential under s. 51.30. repeated:nmmql or otherwise antisocial .CondUCt' L
Sub.(2) (f) clarifies that a defendant on examination status may receive voluntary (3) Mental disease or defect excluding responsibility is an

treatmentbut, until committed under sub. (5), magt be involuntarily treated or affirmative defense which the defendant must establish to-a rea

medicatedinless necessafyr the safety of the defendant or others. See s. 51.61 (ébnablecertainty by the greater Weight of the credible evidence

®. (9). (h) and (). History: 1993 a. 486
Sub. (2) (9), like prior s. 971.14 (7), permits examinatiotheflefendant by an Istory: a

expertof his or her choosing. It also allows access to the defendant by examinerd iS not a violation of due process to put the burden of firenative defense of
selectecby the prosecution at any stage of the competency proceedings. mentaldisease or defect on the defendant. Statéebard,50 Ws. 2d 408 184

Sub.(3) requires the examiner to render an opinion regarding the probability%fW'Zd 156(1971).

timely restoration to competendy assist the couint determining whether an incem __-Sychomotorepilepsy may be legally classified as a medtaease or defect.

petentdefendant shoultie committed for treatment. Incompetency commitmentSPraguev. State52 Ws. 2d 89 187 N.Wd 784(1971). o

may not exceed the reasonable time necessary to determine whether there is a siifje state does not have to prodesédence contradicting an insanity defense. The

stantial probability that the defendant will attain competency in the foreseeatlgrdenis on the defendant. GibsonState55 Wis. 2d 1.0, 197 N.W2d 813(1972).

future: Jackson vindiana406 U.S. 715738 (1972). The new statute atsguires A voluntarily drugged condition is not a form of insanity that can constitute & men

thereport to include the facts and reasonitgch underlie the examinerclinical  tal defect odisease. Medical testimony can not be used both on the issue of guilt to

findings and opinion on competency provelack ofintent and also to prove insanitibson vState 55 Wis. 2d 1.0, 197
Sub.(4) is based upon prior s. 971.14 (4). The revision emphasizes that the dd¥efV.2d813(1972).

minationof competency is a judicial matteBtate ex rel. Haskins Rodge County Thelegislature, in enacting the ALI Institute definition of insanity as this section,

Court,62 Wis. 2d 250(1974). The standard of proof specified in State ex rel. Matali#teliberatelyand positively excluded “antisociebnduct” from the statutory defini

v. Schubert57 Wis. 2d 315(1973) has been changed to confornthio “clear and  tion of “mental disease or defectSimpson vState52 Wis. 2d 605215 N.W2d 435

convincingevidence” standard of s. 51.20 (13) (e) and Addingtdexas441 U.S.  (1974).

418(1979). [but se@987 Ws. Act 85 Thejury was not obliged to accefbte testimony of 2 medical witnesses, although
Sub.(5) requires, in accordance with Jacksomstiana 406 U.S. 71§1972), that thestate did not present medi¢astimony because it was the jusytesponsibility

competencycommitments be justified ke defendars continued progress toward to determine the weight and credibility of the medical testimdPgutz vState 64

becomingcompetent within a reasonable time. The maximum commitment peri¥éis. 2d 469219 N.W2d 327(1974).

is establishedt 18 months, in accordance with State ex rel. Haskibsdge County Voluntary intoxication instructions were proper when the defendantiesnfy

Court,62 Wis. 2d 250(1974) and other data. dfdefendant becomes competent whilgrom anon—temporary pre—psychotic condition, precipitated a temporary psychotic

committedfor treatment and later beconiasompetent, further commitment is per stateby voluntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 N.w2d

mitted but in no event may the cumulated commitment periods exestnths or  321(1978).

themaximum sentence for thefefise with which the defendaistchaged, which Thecourt properly directed the verdict agaitig defendant on the issue of mental
everis less. State evel. Deisinger vTreffert, 85 Wis. 2d 257270 N.W2d 402 diseaseor defect. State.\each,124 Ws. 2d 648370 N.W2d 240(1985).
(1978). Useof expert evidence gfersonality dysfunction in the guilt phase of a criminal

Sub. (6) clarifies thgprocedures for transition to civil commitment, alcoholismtrial is discussedState vMorgan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995),
treatmenbr protective placement when the competency commitment hbseot 93-2611
or is not likely to be, successful in restoring the defendant to competéhepew When a defendant requests aththour change to a not guilty byason of mental
statuterequires the defense counsel, district attorney and criminal court to be notifitseaseor defect plea, the defendant has the burden of showing why the change is
whenthedefendant is dischged from civil commitment, in order that a redetermina appropriate. There must be an fef of proof encompassing the elements of the
tion of competency may be ordered at that stage. State ex rel. Pdiékey80 Ws.  defenseand a showing of why the plea was not entered ea8tate vOswald, 2000
2d 197297 N.W2d 881(1977). The procedures specified in sub. (6) are not intend¥dl App 3,232 Ws. 2d 103606 N.W2d 238 97-1219
to be the exclusive means of initiating civil commitment proceedings against suctA court is not required to conduct an on-the-record colloquy with respect to a
persons. See, e.g., In Matter of Haskirk)1 Ws. 2d 176(Ct. App. 1980). [Bill defendant'slesire to abandon a not guilty isason of mental disease or defect plea.
765-A] Only fundamental constitutionaights warrant this special protection and such a plea
Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddearing  falls outside the realm of fundamental rights. Staterancis, 2005 WI App 16285
is substantially similar ipurpose to the preliminary examination. The standard fofis. 2d 451701 N.W2d 632 04-1360
admissionof telephone testimony should be the same in either proceeding. The power of the psychiatric excuse. Halleck, 53 MLR 229.
[Re amendment of (4) (b)] The standard for admission of telephone testimony atheinsanity defenseConceptual confusion and the erosion of fairness. MacBain,
acompetency hearing is the same as that for a preliminary examination. See s. 9B.08LR 1 (1983).
(13)and NOTE thereto. [Re Orderf.ef-1-91] Evidenceof diminished capacity inadmissible to show lack of intent. 1976 WLR
Thelegislature intended by the reference to s. 973.155 in sub. (5) (a) thaingeod 623.
creditbe accorded persons committed as incompetent to stand trial. . Siatere,
167Wis. 2d 491481 N.W2d 633(1992). , - 971.16 Examination of defendant. (1) In this section:
A competency hearing may be waived by defermensel without dirmative . ) X R
assenpf the defendant. State@uck,176 Ws. 2d 845500 N.W2d 910(1993). (@) “Physician” has the meaning given i48.01 (5)
The statebears the burden of proving competency when put at issue by the-defend “ ict” i il
ant. A defendant shall not mibject to a criminal trial when the state fails to proveu C(ib) Psychologist” means a person holding a vabénse
competencdy the greater weightf the credible evidence. A trial cosrtompe nders.455.04

tencydetermination should treversed only when clearly erroneous. Statgar 2) If the defendant has entered a plea of not guilty by reas
foot, 207 Wis. 2d 214558 N.W2d 626(1997),94-1817 See also State Byrge, f (2) tal di defect or th ; P t bgl' y tﬁ/ t OP I
2000WI 101,237 Ws. 2d 197614 N.W2d 477 97-3217 Ol mental disease or detect or there IS reason to believe that menta

A probationer has a right to a competency determination when, during a revocagd.)ﬁease)r defect of the defendam will otherwise b_e(_:ome an issue
proceedingthe administrative law judge has reason to doubt the probatiames  in the case, the coumay appoint at least one physician or at least

petence.The determination shall be made by the circuit court in the county-of s i i~ i
tencing,which shall adhere to s871.13 and 971.14 to the extent practicable. Sta?gnEpsyCh()loQISt’ but not more than 3 phyS|C|ans or psychologlsts

exrel. Vanderbeke vEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907 O combination thereof, to examine the defendanttanestify at
Theburden of proof under suf4) (b), when a defendant claims to be competenthe trial. The compensation of the physicians or psychologists

doesnot violate equal protection guarantees. It balances the fundamentabfight: i i
not being tried when incompetent and of not having liberty denied because of inc Shallbe ﬂxedby the court and pald by the county upon the order

0 ; :
petence.State vWanta,224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999)98-0318 of the court as part of the costs of the action. The receighpy
Whena competency examination was ordered, but never occurred, the time ligisysicianor psychologist summoned under this section of any

undersub. (2) did not begin to run and no violation occurred. State ex rel. Hage, i i i
Marten 256 Ws. 20 687594 N.W2d 791(1999),97 3841 thercompthensatlon than that so fixieg the court and paid by the

If the court determines under sub. (4)tdjt the defendant is not competent andcOUNty, or the _Ofer or promise by any person to pay such other
not likely to become competent within 12 months, the proceedings shalspended compensationis unlawful and punishable as contempt of court.

andthe defendant may be civilly committed under sub. (6) (a) as well as sub. (6) ici i i
Whena prosecutor was subsequently notified that the defendant was not an appr(phe fact that the physician or psychologist has been appointed by

iy X e
atecandidatefor civil commitment because he was not mentally retarded, the stgﬁé court S.ha” be made .knOV\l[) the jury and the physician or
wasauthorized to request for reevaluation under sub. (6) (d). Stasay2004WI psychologistshall be subject to cross—examinatinboth par

App 83,272 Wis. 2d 697679 N.W2d 910 03-1578 ties.
Wisconsin'snew competency to stand trial statute. Fosdal and Fullin. WBB Oct. .

1982. P y (3) Notless than 10 days before trial, or at any other tirae
Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982. the court directs, any physician psychologist appointed under
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sub.(2) shall file a report ohis or her examination of the defend 2dT4haea ”;'82 SN“"“M?SJESS%ES%'}?W"'V to a trial to the court. LewisState57 Wis.
apt V.Vlth the judge, who shall cause cofieebe transmitted to the It was not error to allow a péychiatrist to express an opinion that no psychiatrist
districtattorney and to c_ouns_el for _tUefendan_t._ The contents 0fcould form an opinion as to the defendariegal sanity because of unknown vari
the report shall be confidential until the physician or psychologrsties. Kemp v State61 Ws. 2d 125211 N.W.2d 793(1973).

ifi i i “Mental condition” under sub. (3) refers to the defeofmental disease or defect,
has teStm.eq oratthe .Completlor.].Of the tridhe report shall pon notto an intoxication defense. LovedayState,74 Ws. 2d 503247 N.W2d 116
tainan opinion regarding the ability of the defendaragpreciate (197¢).
the wrongfulness of the defendamttonduct or to conform the = An indigent defendant is constitutionally entitled to an examining physician, at
defendant'ssonduct with the requirements of law at tinge of the Stateexpense, when mental status is an issue, but this statute is not the vehiele to sat

commissionof the criminal ofense cheged and. if sdfcient isfy this right. State vBurdick,166 Ws. 2d 785480 N.W2d 528(Ct. App. 1992).

informationis available to the physician or psychologistéach 971.165 Trial of actions upon plea of not guilty by rea -

an opinion, his orher opinion on whether the defendant needgn of mental disease or defect. (1) If a defendant couples
medicationor treatment and whether the defendant ixootpe g plea of not guilty with a plea of not guilty by reason of mental
tentto refuse medication or treatment. The defendant is not cofiiseaseor defect:

petentio refuse medicatioar treatment if, because of mental ill 3y There shall be a separation of the issues with a sequential
ness,developmental disabilifyalcoholism or drug dependence o qerof proof in a continuous trialThe plea of not guilty shall be

andafter the advantages adisadvantages of and alternatives tQeterminedirst and the plea of not guilty by reason of mental dis
accepting the particular medication or treatment have beglhcqyr defect shall be determined second.

explainedto the defeqdqnt, one of the foIIOW|.ng is true: _ (b) If the pleaof not guilty is tried to a jurythe jury shall be
(a) The defendant is incapable of expressing an understandif@rmed of the 2 pleas and that a verdict will be taken upon the
of the advantages and disadvantages of accepting medicatiop|@hof not guilty before the introduction of evidence on the plea
treatmentand the alternatives. of not guilty by reasonf mental disease or defect. No verdict on
(b) The defendant is substantially incapable of applying ake first plea may be valid or received unless agreed talby
understandingf the advantages, disadvantages and alternatiyesors.

to hisor her mental illness, developmental disabiktlgoholism (c) If both pleas are tried to a jutat jury shall be the same,
or drug dependence in order to make an informed choice asgi@eptthat:

whetherto accept or refuse medication or treatment. ~ 1. If one or more juroreho participated in determining the
(4) If the defendant wishes to be examined by a physicigist plea become unabte serve, the remaining jurors shall deter

psychologisbor other expert of his or her own choice, the examingiine the 2nd plea.

shallbe permitted to have reasonable access to the defendant for, |5 the jury is dischaged prior to reaching a verdict dne

the purposes of examination. No testimony regarding the mensaly plea, the defendant shall not solely on tratount be entitled
condition of the defendant shall be received frorphysician, 4 5 redetermination of the first plea aadiiferent jury may be
psychologistor expert withessummoned by the defendant unlesgg|ectedo determine the 2nd plea only

notless than 15 days before trial a report of the examination has3 If an appellate court reverses a judgment as to the 2nd plea

geertl)transr;ti)ttgd(’;o the districtt a_t:or?ey and pnlesséhebprosecuttm not as to the first plea and remands for further proceedings, or
aspeen durded an opportunity to examiné and observe he trial courvacates the judgment as to the 2nd plea but not as
defendantf the opportunity has been seasonably demanded. %S‘%he first plea, the 2nd plezja m%y be determined bygrelift jury
statemay summon a physician, psychologist or othgerttotes . \.ciador this purpose

tify, but that witness shall not give testimony unless not less thand If the defend .' found i hall
15 days before trial a written report bis or her examination of . (d) If the defendant is found not guilthe courtshall enter a

the defendant has been transmitted to counsel for the defendd#igmentof acquittal and dischge the defendant. If the defend
. . antis found guilty the court shall withholeéntry of judgment
(5) If a physician, psychologist or other expert who h

examinedhe defendant testifies concerning the defensamén ng |n[(:f1dt?1terrrl1|nat|(;nno;‘ the”tz ng plrea. n of mental di ;
tal condition, he or she shdle permitted to make a statement a (e():t's tr'e(cej %? 0 hg cgurt);ha)lll 'r?f?)?r% thoe . etha':\t thﬁse 0
to the nature of his or her examination, his or her diagnosis of ISt Juryt u : jury

- ; - gl a verdict of not guilty by reason of mental disease or defect is
Qiﬂg"g}%’:ggc’cmggg eh(ijs fgrnﬁgp E)Sitntigi t;@?ootfhtg zg?“;;rglfstsr: at, in lieu ofcriminal sentence or probation, the defendant will

: , e committed to the custody tfie department of health services
gﬁggﬁgtgoﬁgﬁcgfggig’éﬁ?gﬁéﬁsssé??asvegenng airl.f?s(ii?r?t andwill be placed in an appropriate institution unless the court

informationis available to the physician, psychologist or expeﬂeterm'T}?Shat thﬁ def?nd?nt Wzléld not Fg?$e a dagger(;%hlrﬁself
to reach an opinion, his or her opinion on whether the defendgﬁperse or to others if releasadder conditions ordered by the
needsmedication or treatment anthether the defendant is not*"" No verdict on the plea of not guilty by reason of mental dis
competent to refuse medication or treatment fordéfendans ﬁszfs?;t?ggcghn;ay be valid or received unless agpégeht least
mentalcondition. Bstimony concerning thdefendans need for jurors. .

medicationor treatment and competence to refuse medication o[@ (@) If a defendant is not found not guilty by reason of- men
treatmenimay not be presented before the jury thaeiermining tal disease adefect, the court shall enter a judgment of conviction
the ability of the defendant to appreciate the wrongfulness of f8dshall either impose or withhold sentence undérg.13 (2)
or her conduct or to conform his or her conduct with the require (0) If a defendant is found not guilty by reason of mental dis
mentsof law at the time of the commission of the criminénge €aseor defect, the court shall enter a judgment of not guilty by rea
chaged. The physician, psychologist or other expert shall be pg@nof mental disease or defect. The court shall thereupon proceed
mitted to make an explanation reasonably serving to clarify his Bpders.971.17 A judgment entered under this paragraph is-inter
herdiagnosis and opinion and may be Cross—examinedanyto Iocutory to the commitment order entered unde®%1.17and

matterbearing orhis or her competency or credibility or the valid reviewableupon appeal therefrom. 193 50p. Gt O
i i i i ini History: 1987 a. 861989 a. 31334 1995 a. 2%.9126 (19) Sup. Ct. OrdeNo.
ity of his or‘her.dlag.n03|s oropinion. 96-08 207 Ws. 2d xv (1997)2007 a. 26s.9121 (6) (a)

(6) Nothing in this section shall require the attendance at th&udicial Council Note, 1987:Wisconsin presently requires each elemerthef

i ici i i ime (including any mental element) to pr@ven before evidence is taken on the
trial of any physician, psychologist or other expert witness for agxgof not guilty by reason of mental disease or defect. This statute provides for the

purposeother than the giving of his or her testimony procedurabifurcation of the pleas of not guilty and not guilty leason of mental
History: 1989 a. 31359 1991 a. 391995 a. 2682005 a. 244 diseaseor defect, in order that evidence presented on the latter issue not prejudice
Denyingthe defendars’ motion for a directed verdict after the defendasdinity ~ determinatiorof the former State ex rel. LaFollette Raskin,34 Ws. 2d 607(1976).
witnesses had testified and the state had retsted allowing 3 witnesses appointed Thelegal efect of a finding of not guilty by reason of mental disease or defect is
by the court to testifywas not arabuse of discretion. StateBemgenthal 47 Ws.  that the court must commit the defendant to the custody of the department of health
2d 668 178 N.Ww2d 16(1970). andsocial services under s. 971.17.
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Sub.(2) allows a five-sixths verdict on the plenot guilty by reason of mental unders.973.125and if the court determines that lifetime supervi

diseaseor defect. [87 Act 86] ; ; ;

The decision to withdraw a not guilty by reason of mental defect plea belongssﬂ(?n of the person Is necessary to protect the pUb“C'
?edifgeggfg; récglc?ounsel- StateByrge, 225 Ws. 2d 702594 N.W2d 388(Ct. (1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (@) If the

Pp- D= i i

Section972.01 (1), which requires state consent to the waiver of a jurgriminal d?fendanunder SUb(l). 1S f(.)und not gu”ty by reason of mental
trial, applies when a defendant seeks to waive a jury in the responsibility phase @iseaser defect for a violation of 940.225 (1)r(2), 948.02 (1)
bifurcatedtrial. The state has a legitimate interest in having the decision of mentad (2), 948.025 or 948.085 the court shall require the person to
responsibilitydecided by a jury State vMurdock, 2000 W1 App 17®38 Wis. 2d

301 617 N.W2d 175 99-0566 provide a biological specimen to the state crime laboratories for
A directed verdict against a criminal defendant on the issue of insanitowets deoxyribonucleicacid analysis.
tutional. Leach vKolb, 911 F2d 1249(1990). (b) 1m. Except as provided in suddn., if the defendantnder

A defendant can only be found not guiltydepson of mental disease or defect after \ . .
admittingto the criminal conduct or being found guiltwhile the decision made in sub.(1) is found not guilty by reason of mental disease or defect

the responsibility phase is not criminal in nature, the mental responsibility phef@r any violation, offor the solicitation, conspiracgr attempt to
remainsa part of the criminal case in general, and the defendant is entittedke  -ommit any violation. of ch940, 944 or 948 or ss.942.080r
the 5th amendment at the mental responsibility phase without peisidtie vLan ! P

genbach2001 W1 App 222247 Ws. 2d 933634 N.W2d 916 01-0851 943.01t0 943.15 the court mayequire the defendant to comply
t 'I;_hetrial cour(tjs wholetszile echtL_Jsiotn of tge dzfenftiamil‘gferedﬁxmert ancfi lay with thereporting requirements under381.45if the court deter
estimonyregarding post-traumatic stress disorder from the guilt phase of a mur ; ;

trial did n{)rt 8iolate%h% defendasitlight topresent a defense andgto tepstify on her owrﬁﬁ[r!es that the underlying Con.dUCt was S.exua”.y motivates,
behalf. Morgan v Krenke, 232 F3d 562(2000). definedin s.980.01 (5) and that it would be in the interest of pub

Restricting the admission gkychiatric testimony on a defendantiental state: lic protection to have the defendant report unddfs.45

Wisconsins Steele curtain. 1981 WLR 733. 2m. If the defendant under syt is found not guilty by rea
97117 C it t of found not quilty b sonof mental disease or defect for a violation, or for the solicita
' ommitment oF persons found not guiity by tion, conspiracyor attempt to commit a violation, of@40.22 (2)

reason of mental disease or mental defect. (1) CommIT- 940.225(1), (2), or(3), 944.06 948.02 (1)or(2), 948.025948.05

MENT PERIOD. (@) Feloniescommitted befer July 30, 2002. 048.051 948.055 948.06 948.07 948.075 948.08 948.08
Exceptas provided in pafc), when a defendant is found not gwlty948:09% 948..]1 (52) (a)brfj(am) '94’8.12 5.948?13 of938.30 'of 55

by reason of mental disease or mental defect of a felony co 0.302(2) if 5. 940.302 (2) (a) 1. tapplies, or of $940.300r

mitted before July30, 2002, the court shall commit the person @, 31 the victim was a minor and thifendant was not the vic
the deé).artmeféfhpcfi h??#h Services tfor a ;specmed pe“totdh "Ah's parentthe court shall require the defendant to comply with
exceedingwo-thirdsof the maximum term of imprisonment thaty, o ro.orting requirements under3@1.45unlesshe court deter

could be imposed against arfefider convicted of the same-fel \;i,oq aftera hearing on a motion made by the defendant, that the
ony, including imprisonment authorized by any applicaide: defendants not required to comply under301.45 (1m)

alty enhancement statutes, subjecthte credit provisions of s. . . .
97)&155 ) P 3. In determining under subtim. whether it would be in the

. . interestof public protection to have the defendant report under s.
(b) Felonies committed on or after July 30, 20@xcept as 301.45 the court may consider any of the following;

providedin par(c), when a defendant is found not guilty by reason . o

of mental disease or mental defect of a felony committedron & The ages, at the time of the violation, of the defendant and
afterJuly 30, 2002, the court shall commit the person to the dep&€ Victim of the violation. o
mentof health services for a specified period not exceeding the b. The relationship between the defendant and the victim of
maximumterm of confinement in prison that could be imposed dhe Vviolation.

an offender convicted of the same felpomjus imprisonment c. Whether the violation resulted in bodily harm, as defined
authorizedby any applicable penalty enhancement statstés, in s.939.22 (4)to the victim.
jectto the credit provisions of 873.155 d. Whether the victim stdred from a mental illness or mental

(c) Felonies punishable by life imprisonmettita defendant deficiencythat rendered him or her temporarily or permanently
is found not guilty by reason of mental disease or mental defeciredapableof understanding or evaluating the consequences of his
afelony thatis punishable by life imprisonment, the commitmerdr her actions.

periodspecified by the court may be life, subject to termination e, The probability that the defendant vatbmmit other viola
undersub.(5). tionsin the future.

(d) Misdemeanors.When a defendant is found not guilty by g, Any other factothat the court determines may be relevant
reason of mental disease or mental defect of a misdeméa@orto the particular case.

courtshall commit the person to the departnatitealth services 4. If the court orders a defendant to comply with the reporting

IO" a sfp_ecifi_ed periocz ?hottexcelgdti)ng two—thcijuﬂshe_z nlaéi%%m requirementsinder s301.45 the court may order the defendant
€rm ol imprisonment that couid bé Imposed agains " to continueto comply with the reporting requirements until his or
convicted of the same misdemeanadncluding imprisonment herdeath.

authorizedby any applicable penalty enhancement statstés,

jectto the credit provisions of 9'73'1.55 . requirementainder s301.45 the clerk of the court in which the
(1) If the defendant under suth) is found not guilty of afel  jeris entered shall promptly forward a cogfythe order to the

ony by reason of mental disease or defect, the court shall infoffal, 5 tmenpf corrections. If the finding of not guilty by reason

the defendant of the requirements and penalties un8éL29 o ental disease or defect on which dnger is based is reversed,
(1h) NOTICE OF RESTRICTIONSON POSSESSIONF BODY ARMOR.  setaside or vacated, the clerk of the camall promptly forward

If the defendant under suf) is found not guilty of a violent fel ' tg the department of correctioasertificate stating that the find

ony, as defined in £41.291 (1) (b)by reasorof mental disease ing has been reversed, set aside or vacated.

or defect, the court shall inform the defendant of the requirements,
andpenalties under 941.291 (2) INVESTIGATION AND EXAMINATION. (&) The courtsshall

’ ) enteran initial commitment order under this section purst@ant
(1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (@) In this sub g hearing held as soams practicable after the judgment of not
section,‘serious sex dénse” has the meaning given ir989.615  guilty by reason of mental disease or mental defect is enttfred.
(1) (b). the court lacks stifcient information to make the determination
(b) If a person is found not guilty by reason of mental diseassuiredby sub.(3) immediately after trial, imay adjourn the
or defect of a serious sexfefise, the court mayn addition to hearingand order the department of health services to conduct a
committingthe person to the department of health serviceler predispositiorinvestigation using the procedunes.972.150r a
sub.(1), place thegperson on lifetime supervision unde®89.615 supplementarynental examination or both, to assist the court in
if notice concerning lifetime supervision was given topgbeson framing the commitment order

5. If the court orders a defendant to comply with the reporting
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(b) If a supplementary mental examination is ordered und@r1.16(3), on whether the person is not competent to refuse- medi
par.(a), the court mayppoint one or more examiners having theationor treatment. A report on which the motion is based shall
specialized knowledge determined by the court to be appropriateompanythe motion and notice of motion and shall include a
to examine and report upon the condition of the perdorlieu  statemensigned by a licensed physician that asserts that the per
thereof,thecourt may commit the person to an appropriate mentdnneeds medication or treatment and that the person ¢®mot
healthfacility for the periodspecified in pafc), which shall count petentto refuse medication or treatment, based on an examination
asdays spent in custody unde933.155 of the person by a licensed physician.itiid 10 days after a

(c) An examiner shall completan inpatient examination motionis filed under this paragraph, the court shall deterithiee
underpar (b) and file the report within 15 days after the examind@€rson’scompetency to refuse medication or treatment for the
tion is ordered unless, for good cause, the examiner cannet c®&son’'smental condition. At the request of the persugior her
pletethe examination and requests an extension. In that case S@ignsel or the district attorngjehearing may be postponed, but
courtmay allow one 15-day extension of the examination peridfl.no case may the postponisearing be held more than 20 days
An examiner shall complete an outpatient examination and file @kera motion is filed under this paragraph. If the district attgrney
report of examinationwithin 15 days after the examination isthe person and his or her counsel waive their respective opportuni
ordered. tiesto present other evidence on the issue, the court shall deter

(d) If the court orders aimpatient examination under pés), minethe persors competency to refuse medication or treatment

it shall arrange for the transportation of the person to the exanfi§ e basis of the report accompanying the motion. thén

ing facility within a reasonabléime after the examination is absencef these waivers, the court shall hold an evidentiary-hear

orderedand for the person to be returned to the jail or agithin "9 ON the issue. If the state proves by evidence that is clear and
areasonable time after the examination has been completed.convincingthat the person is not competémrefuse medication

(€) The examiner appointed under . shall personall or treatment, under the standard specified i874.16 (3) the
. pp . > personally courtshall ordethat the person is not competent to refuse medica
gbserveand etxamlne the perston. The eﬁet\mlr;er ortfacmt)(/j Sh;ﬁ@n or treatment for the pers@rmental conditiomnd that whe
ave access to the persopast or present treatment records, . i
definedin s.51.30 (1) (b)and patient health care records, as pr%zgg?\c/iengmlit)erﬁ ;tf;emn;%?clg?i?:ngg(rjiatment to the pestafi
videdunder s146.82 (2) (c) If the examiner believes that theper pprop ’

son is appropriate for conditional release, the examstell (d) If the court finds that the person is appropriate for condi
reporton the type of treatment and services that the person n palrelease, the court shall notify the department of health ser
needwhile in the community on conditional release. vices. The department of health services and the county depart

o mentunder s51.42in the county of residence of the person shall
() The costs of an examination ordeteutier par(a) shall be reparea plan that identifies the treatment and services, jfthaty

g;iltﬂgyatcrl%ﬁountwpon the order of the court as part of the cos Re person willreceive in the communityThe plan shall address
o ) o the persors need, if anyfor supervision, medication, community

(9) Within 10 days after the examinemeport is filed under sy pnortservices, residential services, vocational services, and
par.(c), the court shall hold a hearing to determine whether coR\coholor other drug abuse treatment. The department of health
mitment shall take the form of institutional care oconditional servicesmay contract with a countjyepartment, under 51.42 (3)
release. (aw) 1. d, with another public agency or wittpaivate agency to

(3) ComMmITMENT ORDER. (@) An order for commitment underprovidethe treatment and services identified in the plan. The plan
this section shall specify either institutionzdre or conditional shall specify who will be responsible for providing the treatment
release. The court shall order institutional care if it finds by cleasindservices identified in the plan. The plan shall be presented to
and convincingevidence that conditional release of the persahe courtfor its approval within 21 days after the court finding that
would pose a significant risk of bodily harm to himself or hersetfie person is appropriate for conditional release, unless the county
or to others or of serious property damadfethe court does not department,department of health services apdrson to be
makethis finding, it shall order conditional release. In determineleasedequest additional time to develop the plan. Ifdbenty
ing whether commitment shall be for institutional care or condilepartmenbf the persors county of residence declinespi@pare
tional releasethe court may considewithout limitation because a plan, the department of health services may arrange for another
of enumeration, th@ature and circumstances of the crime, théountyto prepare the plan if that county agrees to prepare the plan
person’'smental history and present mental condition, where th@dif the individual will be living in that county
personwill live, how the person will support himself or herself, ey An order forconditional release places the person in the
what arrangements are available to ensure that the person él?sgtodyand control of the department of health servigesond
accesgo and will take necessary medication, and what arrangyna|ly released person is subject to¢beditions set by the court
mentsare possible for treatment beyond medication. andto the rules of the department of health services. Before a per

(b) If the state proves by clear and convincing evidence that #his conditionally released by the court under this subsection,
personis not competent to refuse medication or treatmerth®r the court shall so notify the municipal police department and
person’smental condition, under the standard specified in Sountysherif for the area where the perswiil be residing. The
971.16(3), the court shall issue, as part of the commitment prdetification requirement under this paragraph doesappty if a
anorder that the person is not competent to refuse medicatiom®inicipaldepartment or county shéisiubmits to the courtiarit-
treatmentfor the persors mental condition and thathoever ten statement waiving the right to be notified. If the department
administersthe medication or treatment to the persdimall of health services alleges that a released person has violated any
observeappropriate medical standards. conditionor rule, or that the safety of the person or others requires

(c) Ifthe court ordespecifies institutional care, the departmerthat conditional release be revoked, he or she may be taken into
of health services shall place the person imatitution under s. custodyunder the rules of the departmerthe department of
51.37(3) that the department consideygpropriate in light of the healthservices shall submit a statement showing probable cause
rehabilitativeservices required by the persand the protection of the detention and a petitionttevoke the order for conditional
of public safety If the person is not subject to a court order deteteleaseo thecommitting court and the regionafioé of the state
mining the person tde not competent to refuse medication goublic defender responsible for handling cases in the county
treatmentfor the persors mental condition and if the institutionwherethe committing court is located within 72 hours after the
in which the person iglaced determines that the person should loetention.excluding Saturdays, Sundays, and legal holidaye
subjectto such a court ordghe institution may filevith the court, courtshall hear the petition within 30 days, unless the hearing or
with notice to theperson and his or her counsel and the distriime deadline is waived by the detained person. Pending the revo
attorney,a motion for a hearing, under the standard specified incation hearing, the department of health services may detain the
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personin a jail or in a hospital, center or facility specified by sof health services and person to be released request additional
51.15(2). The state has the burden of proving by clearcamd time to develop the plan.

vincing evidence that any rule or conditiohrelease has been vio 2. If the county department of the persorbunty ofresi
lated,or that the safety of the person or others requires that-conghincedeclines to prepare a plan, the department of health services
tional release be revoked. tie court determines after hearingnay arrange for any other county to prepare the plan if that county
thatany rule or condition of release has been violated, or that §igeeqo prepare the plan and if the person will be living in that
safetyof the persorr others requires that conditional release e, nty. This subdivision does not apply if the person was found

revoked,it may revoke the order for conditional release amttr not guilty of a sex dense, as defined in 301.45 (1d) (b)by rea
that the releasegberson be placed in an appropriate institutioy of mental disease 0} defect.

unders.51.37 (3)until the expiration of theommitment or until
againconditionally released under this section.

(4) PETITION FORCONDITIONAL RELEASE. (&) Any person who
is committed for institutional care mapetition the committing
courtto modify its order by authorizing conditional releasatif
least6 months have elapsed since ihiéial commitment order 50
was entered, the most recent release petition was denied orqﬁe ' ) ) .
mostrecent order for conditional release was revoked. Thedirec & The county in which the person was found not guiltyeay
tor of thefacility at which the person is placed may file a petitioﬁonOf mental disease or defect, if the person will be living in that
underthis paragraph on the persetvehalf at any time. county. . . N .

(b) If the persorfiles a timely petition without counsel, the b A county in which a treatment facility for sexeriders is
courtshall serve a copy of the petition the district attorney and, located,if the person will be living in that facility
subjectto sub(7) (b), refer the matter to the state public defender (4m) NOTICEABOUT CONDITIONAL RELEASE. (@) In this subsec
for determination of indigency and appointment of counsel undéen:
$.977.05 (4) (j) If the person petitions through counsel, his or her 1. “Crime” has the meaning designated i949.01 (1)
attorneyshall serve the district attorney 2. “Member ofthe family” means spouse, child, sibling, par

(c) Within 20 days after receipt of the petition, the court shadhtor legal guardian.
appointone or more examiners having the specialized knowledge 3. “Victim” means a person against whom a crime has been
determinedby the court to be appropriate, who shall examine tr& mrﬁitted
personand furnish a written report of the examination to the couf ' » )
within 30 days after appointment. The examiners shall have rea () If the court conditionally releases a defendant under this
sonableaccess to the person fourposes of examination and tosectlor],the district attorney shall do all of the following in aceord
the persons past and present treatment records, as defined iRRcewith par (c):

51.30(1) (b), and patient health care records, as provided under 1. Make a reasonable attenptnotify the victim of the crime
s.146.82 (2) (c) If any such examiner believes that the peisoncommittedby the defendant pif the victim died as a result of the
appropriatefor conditional release, the examiner shall report arrime, anadult member of the victire'family or if the victim is
thetype oftreatment and services that the person may need whiinger than 18 years old, the victinparent or legal guardian.

in the Community on conditional release. 2. No’“fy the department of corrections.

(d) The court, without a juryshall hear the petition within 30 () The notice under pafb) shall inform the departmenf
daysatfter the report of theourt-appointed examiner is filed with correctionsand the person under péb) 1. of the defendant
the court, unless the petitioner waives this time limit. Expensggmeand conditional release date. The distittorney shall send
of proceedings under this subsection shall be paid as provigiggnotice, postmarkedo later than 7 days after the court orders
unders.51.20 (18) The court shall grant the petition unless ifye congitional release under this section, to the department of

finds by clear and convincing evidence that the person wmsé . rectionsand to the last-known address of the person under par
a significant risk of bodily harm to himself or herself ormthers (b) 1.

or of serious property damage if conditionally releasedndking
this determination, the court may considaithout limitation

3. If the county department for the personbunty of resi
dencedeclines to prepare a plan for a person who was found not
guilty of a sex dense, as defined in 301.45 (1d) (b)by reason
of mental disease or defect, the department may arrange for any
of the following counties to prepare a plan if the county agrees to

(d) Upon request, the department of health services shall assist

becauseof enumeration, theature and circumstances of theliSUict attorneys in obtaining information regarding persons
crime, the persors mental history and present mental conditioryPeCifiedin par (b) 1. -
wherethe person will live, how the person will support himself ~ (5) PETITION FOR TERMINATION. ~ A person on conditional
herself,what arrangements are available to ensure that the pergaasepr the department of health services on his or her behalf,
has access to and wiltake necessary medication, and whanay petition the committing court to terminate the order of com
arrangementare possible for treatment beyond medication. mitment. If the person files a time_ly petition_wit_hout counsel, the
(e) 1. If the court finds that the persorajgpropriate for coneli cou_rtshall serve a copy of the petition the district attorney and,
tional release, the court shall notify the department of health sgkbiectto sub(7) (b), refer the matter to the state public defender
vices. Subject to sub@. and3., the department of health servicedOr determination of indigency and appointment of counsel under
andthe county department undgr51.42in the county of resi S-977.05 (4) () If the person petitions through counsel, his or her
denceof the person shall prepare a plan that identifiesreet attorne_yshall serve the dlstrlct_ attorneylhe petition shall b_e
mentand services, if anyhat the person will receive in the com determinedas promptly as practicable by the court without a jury
munity. The plan shall address tipersons need, if anyfor ~Thecourt shall terminate the order of commitment unless it finds
supervisionmedication, community support services, residentifly clear and convincing evidentteat further supervision is nec
services,vocational services, and alcohol or other drug abuggsanto prevent aignificant risk of bodily harm to the person or
treatment. The department of health services may contract wit others or of serious property damage. In making this determina
a county department, under%l.42 (3) (aw) 1. d.with another tion, the court may considewithout limitation because of enu
public agencyor with a private agency to provide the treatmenmeration.the nature and circumstances of the crimeptigors
andservices identified in the plan. The plan shall specify who withentalhistoryand current mental condition, the persdpehay
beresponsible for providinthe treatment and services identifiedor while on conditional release, and plans for the pesdarhg
in the plan. The plan shall be presented to the court for its appraraiingementssupport, treatment and other required senades
within 60 days after the court finding that the person is approprié¢eminationof the commitment orderA petition under this sub
for conditional releaseinless the county department, departmesectionmay not be filed unless at least 6 months have elapsed
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sincethe person was last placed on conditional release or since théc) If the person wishes to be examinedéphysician, as
mostrecent petition under this subsection was denied. defined in s971.16 (1) (a)or a psychologistasdefined in s.

(6) EXPIRATION OF COMMITMENT ORDER. (a) At least 60 days 971.16(1) (b), or other expertf his or her choice, the procedure
prior to the expiration of a commitment order under §lipthe unders.971.16 (4)shall apply Upon motion of an indigent per
department of health services shall notify all of the following: son,the court shall appoint a qualified and available exanfiarer

1. The court that committed the person. the person at public expense. Examiners for the person or the dis
2. The district attorney of the county in which the commit”Ct attorney s_hal! have reasonable access to the persparor
mentlorder was entered oses ofexamination, and to the perssipast and present treat
DA mentrecords, as defined in%1.30 (1) (b)and patient health care
3. The appropriate county department undebk42or acordsas provided under §46.82 (2) (c)

51437 L . (d) Upon a showing by the proponent of g@adise under s.
(b) Upon the expirationf a commitment order under siib), g7 13(2) (c) testimony may be received into the record of a-hear

the court shall dischge the person, subject to the right of thé,q ynder this section by telephone or live audiovisual means.

departmenbf health services or the appropriate county depart (8) AppLicABILITY. This section governs the commitment,

mentunder s51.420r51.437to proceed against the person under easeand dischaye of persons adjudicated not guilty by reason

ch.51 or 55. If none of those departments proceeds againsttg mental disease or mental defect fdeates committed on or
personunder ch51 or 55, the court may order the proceeding. ISeas S !

2" afterJanuary 1, 1991. The commitment, release and digeloér
(6m) NOTICE ABOUT TERMINATION ORDISCHARGE. (@) INthis  hersonsadjudicated not guilty by reason of mental disease of men

subsection: _ _ _ tal defect for ofenses committed prior to January 1, 1991, shall
1. “Crime” has the meaning designated i849.01 (1) begoverned by.971.17 1987 stats., asfatted by1989 Wscon-
2. “Member ofthe family” means spouse, child, sibling, parsin Act 31

entor legal guardian. History: 1975 c. 4301977 c. 3531977 c.428s.115 1983 a. 359Sup. Ct. Order

NS ) . 141 Wis. 2d xiii (1987);1987 a394 1989 a. 31142, 334, 359, Sup. Ct. Order158
3. “Victim” means a person against whom a crime has be@fi 24 xvii (1990):1991 a. 39189, 269 1993 &, 1698, 227; 1995 a. 2%.9126 (19)
committed. 1995a. 417425, 440, 448 1997 a. 35130, 181, 252, 275, 1999 a. 892001 a. 95

: . 109 2003 a. 502005 a. 277431 2007 a. 2(55.3875 9121 (6) (a)2007 a. 16.
(b) If the court orders that the defendamdmmitmentis ter = Refeence: See also GOHS 98 Wis. adm. code.

minatedunder sub(5) or that the defendant be disoped under  judicial Council Note, 1990:Sub.(7) (d) [created] conforms the standard for
sub.(6), the department of health services shall do all of the faldmissionof testimony by telephone or live audio-visual means at hearings under
lowing in accordance with pgc): this section to that governing other evidentiary criminal proceedjRgsOrder «f
o . 1-1-91]
1 |f_the person has submitted a card unde.r(dhreqqestlng Neithersub. (3), the due process clause, oretipgal protection clause provides a
notification, make a reasonable attempt to notify the viofithe rightto a jury trial in recommitment proceedings. Stafd.8.159 Wis. 2d 206464

crimecommittedby the defendant, of the victim died as a result N.%zeiégcatlﬁg%%t ir?sgz).unty responsible for funding the conditions for a person
of the crime, an aduthember of the victing family oy if the vic conditionally released under this section. RoloGoers,174 Ws. 2d 709 497

tim is younger than 18 years old, the vicrparenor legal guard  N.w.2d 724(Ct. App. 1993).
ian. It is not a denial of due process for an insanity acquitee to be confined to a state

. . healthfacility for so long as he or she is considered dangerous, although sane, pro
2. Notify the department of corrections. videdthat: 1) thecommitment does not exceed the maximum term of imprisonment

i pa(rb i thatcould have been imposed for the crimindén$e chaged; and 2) the state bears
(C) The notice under ) shall inform the departmenf the burden of proothat the commitment should continue because the individual is

correctionsano! th? person under péb) 1. of the defendant adangetto himself, herself, or others. StatdRandall,192 Ws. 2d 800532 N.W2d

nameand termination or dischge date. The department of healtlv4 (1995),94-1053

servicesshall send the notice, postmarked at least 7 days beforghesentence of a defendant convicted of committing a crime while committed due
) i i i to a prior not guilty by reason of mental disease or defect commitment under s. 971.17

the defen.dam termination or dISChge date’ to the dePartmem ay not beserved concurrent with the commitment. Stat8aulczewski209 Ws.

of corrections and to the last—-known address of the person u I'561 N.W2d 781(Ct. App. 1997)96-1323

par.(b) 1. A court may not order a prison sentence consecutive to an s. 971.17 commitment.

; ; ntence can only be imposed concurrent or consetuév®ther sentence. State
(d) The department of health services shall design and prepafEn s e 30 sogeen n wod 307(Ct. App. 1997)96-2815

cards for persons specified in g) 1.to send to the department.” A commitment under this section is legal cause under s. 973.15s(8y tine sen
The cards shall have space for these persons to provide tlgsigeof a defendant who commits a crime while servingctramitment. Whether

: to stay the sentence while the commitment isfiecéor to begin the sentence imme
namesand_addresges, the name of the appllc_:able. defeadent diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d
any other informationthe department determines is necessamps 574 N.w2d 660(1998),96-1323
Thedepartment shall provide the cards, without geato district ,;hegg—dday refafl,lliremem itnt_subt- () (e& is direc(tthrhe flailulre to P&ave a hteal’ing "

P ; ; ithin ays of filing a petition to revoke a conditional release does not cause the
attorneys. District attomeys shall prowde the cards, Wlthoﬂourtto losecompetence to decide a second petition. St&ehertz, 2002 WI App
chargeto persons specified in pép) 1. Thesepersons may send 289,258 Wis. 2d 351655 N.W2d 175 02-0789
completedcards to the department. All departmental records gfSection51.75, the interstate compactmental health, does not apply to individu
: i als found not guilty of criminal chages by reason of mental disease or defect in

portionsof records that relate to mailing addresses of tpese , .oawith this section. State Devore,2004 Wi App 87272 Ws. 2d 383679
sons are not subject to inspection or copying und&9.85 (1) N.w.2d89q 03-2323

exceptas needed to comply with a request under @urb) (d)or Sub.(3) (c) is unconstitutional to the extent that it allows administration of psycho
s.301.46 (3) (d) tropic medication to an inmate based on a finding of incompetence to refuse without
e therebeing a finding that the inmate is dangerous to himself or others. HDI4S®,
(7) HEARINGS AND RIGHTS. (&) Thecommitting court shall 962F. Supp. 192(1997).

conductall hearings under thisection. The person shall be given
reasonable notice of the time and place of each such he@hirg. 971.18 Inadmissibility of statements for purposes of
courtmay designate additional persons to receive these noticegamination. A statement made by a person subjectqusyo

(b) Without limitation by enumeration, at any hearing undeghiatric examination or treatment pursuant to this chapter for the
this section, the person has the right to: purpose®f such examination or treatment shall not be admissible

1. Counsel. If the person claims or appears to be indigent, {i¢Vidence against the persoraimy criminal proceeding on any

courtshallrefer the person to the authority for indigency detefSSueother than that of the persertental condition.
minationsunder s977.07 (1) History: 1993 a. 486

2. Remain silent. o 971.19 Place of trial. (1) Criminal actions shall be tried in
3. Present and cross—examine witnesses. the county where the crime was committed, except as otherwise
4. Have the hearing recorded by a court reporter provided.
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(2) Where2 or more acts are requisite to the commission ofrcuit court for the county where the defendant resides. Fer pur
any offense, the trial may be in any county in which any of sugiosesof this subsection, a persather than a natural person
acts occurred. resideswithin a county if the persamprincipal place obperation

(3) Wherean ofense is committed on or within one—foudth i located within that county
amile of the boundary of 2 or more counties, the deferldmyt NOTE: The bracketedlanguage indicates the comct cross—refeence. Cor

. . . rective legislation is pending.
betried in any of such counties. History: 1987 a. 3321993 a. 98486, 1995 a. 4401997 a. 1981999 a. 892003

(4) If a crime is committed in, on or against any vehicle-pass 36 2007 a. 1
ing through or within this state. and it cannot read”y be deter Whenfailure to file a registration form and the act of soliciting contributions were
E . . . - mentof the ofense, venue was proper in either of the 2 counties under sub. (2).
minedin Wthh COUnty the crime WaS_Commltted, the defendaginskiv_ State;73 Wis. 2d 685245 N.W2d 906(1976).
may be tried in any county through which such vehicle has passed specific instruction orvenueneeds to be given only when venue is contested.

or in the county where the defendaritavel commenced or termi Statev. Swinson, 2003 Wi App 4%61 Ws. 2d 633660 N.w2d 12 02-0395
If any element of the crime clgad occurred im countythen that county can be

nated. the place of trial. Because the crime of receiving stolen property requires more than

(5) If the act causing death in one county and the deathtwo acts, and one of thaxts is that the property must be stolen, venue is properly
. : : B establishedh the county where that act occurred. Statéppold, 2008WI App 130,
ensuesn anotherthe defendant may be tried in either courify Wis.2d ., N\Ed__ 07-1773

neitherlocation can be determined, the defendant may be triedin

the county where the body is found. ~ 971.20 Substitution of judge. (1) DEFINITION. In this see
(6) If an ofense is commenced outside the state and is caion, “action” means all proceedings before a court from the filing
summatedwithin the state, the defendamtay be tried in the of a complaint to final disposition at the trial level.

countywhere the dense was consummated. (2) ONE suBsTITUTION. In any criminalaction, the defendant
(7) If a crime is committed on boundary waters at a plag@sa right to only one substitution afjudge, except under sub.
where2 or more counties have common jurisdiction und2r@3 (7). The right of substitution shall be exercised as provided in this
or 2.04 or under any other lawhe prosecution may be in eithersection.
county. The county whose proceagainst the éénder is first (3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY
servedshall be conclusively presumed to be the county in whigly x\inarion. (a) In this subsection, “judge” includes a circuit
the crime was committed. court commissioner who is assigned to conduct the preliminary
(8) In an action for a violation of 848.31, the defendant may examination.
be tried in the county where the crime was committed or the (b) A written request for the substitution of afeient judge
countyof lawful residence of the child. for the judge assigned to preside at the preliminary examination
(9) In an action under 801.45 (6) (apr (ag). the defendant maybe filed with the clerk, or with the court at the initial appear
may be tried in the defendasttounty of residence at the i@t  ance. If filed with the clerk, the request mustfiled at least 5 days
thecomplaint is filed. If the defendant does not have a county@éfore the preliminary examination unless the court otherwise
residencen this state at the time that tbemplaint is filed, or if permits. Substitution of a judge assigneéd a preliminary
the defendant county of residence is unknown at the time that t&aminationunder this subsection exhausts the right to substitu
.complalnys filed, the defendant may be tried in any of the followtjon for the duration of the action, except under $up.
Ing counties: o _ _ _ (4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A
(a) Any county in which he or she has resided while subject\i@itten request for thesubstitution of a dférent judge for the
s.301.45 judgeoriginally assigned to the trial of the action may be filed with
(b) The county in which he or she was convicted, found ntite clerk before making any motions to the trial court and before
guilty or notresponsible by reason of mental disease or defectasraignment.
adjudicatectelinquent for the sexfense that requires the person  (5) SuBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If

to register under 301.45 anew judge is assigned to the trial of an action and the defendant
(c) If the defendant is required to register und&04.45 (1g) has not exercised the right to substitute an assigilee, a writ
(dt), the county in which the persavas found to be a sexually vio tenrequest for the substitution thfe new judge may be filed with
lent person under ci®80. the clerk within 15 days of the cleskgiving actual notice or send
(d) Ifthe person is required to register only und804.45 (1g) ing notice of theassignment to the defendant or the defendant’
(f) or(g), any county in which the person has been a student in t@itorney. If the notification occurs within 20 days of the date set
stateor has been employed or carrying on a vocation in this stdt. trial, the request shall be filed within 48 hours of the cterk’

(10) In an actiorunder s30.547for intentionally falsifying an 9iving actual notice or sendimgptice of the assignment. If the
applicationfor a certificate of numbea registration or a certifi Notificationoccurs within 48 hours of the trial or if there has been

cateof title, the defendant may be tried in the defendargunty NO notification, the defendant may make an oral or written request
of residence at the time that the complaint is filed, in the courf§f Substitution prior to the commencement of the proceedings.
wherethe defendant purchased the boat if purchased from a deale{6) SUBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.
or the county where the departmennatural resources receivedIn actions involving more than one defendant, the request for sub
the application. stitution shall be made jointly by all defendants. If severance has
(11) In an action under §43.201 the defendant may be triedbgengranted anql the right to substitute has not been exercisgd
in the county where the victim @ntended victim resided at the Prior to the granting of severance, the defendant or defendants in
time of the ofense or in any other county designated under tHg&chaction may request a substitution under this section.
section. In an action under 943.203 the defendant may be tried  (7) SUBSTITUTION OF JUDGEFOLLOWING APPEAL. If an appellate
in the county where the victim or intended victim was located courtorders a new trial ®entencing proceeding, a request under
thetime of the diense or in any other countiesignated under this this section may bdiled within 20 days after the filing of the

section. remittitur by the appellate court, whether or not a request for sub
(12) Exceptas provided in 971.223 in an action for a viota Stitutionwas made prior to the time the appeal was taken.
tion of chs.5t0 12, subchlll of ch. 13 or subchlll of ch. 19 or (8) ProCEDURESFORCLERK. Upon receiving a request feub

for a violation of any other law arising from or in relation to thetitution, the clerk shall immediately contact the judge whose sub
official functionsof the subject of the investigation or any mattestitution has been requested fardetermination of whether the
that involves elections, ethics, or lobbying regulation undeequeswas made timely and in proper form. If no determination
subch.5 to 12 [chs5 to 12], subch.ll of ch. 13 or subchlll of is made within 7 days, the clerk shall refer the matter to the chief
ch. 19 a defendant who is a resident of this state shall be triedugefor the determination and reassignment ofdttion as nec
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essary. If the request is determined to be proplee clerk shall igg?\;n\;\?%eggrﬂ%st a Ajudgf-ggsllt)rongﬁane County Circuit Court84 Ws. 2d 223

i i ard W - App. .
requeSﬁhe assignment of another JUdge und 03 Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce
(9) JubGE'sAUTHORITY TOACT. Upon the filing of a request for bail prior to the bindover wasot a motion to the trial court that prevented filing a

Subs’“tu’“onln proper form and W|th|n the proper t|me’ the Judg quesfor substitution. Mace.\Green Lake Co. Circuit Couft93 Ws. 2d 208532

S : 'W.2d720(1995).
whosesubstitution has been requested has no authority to act Uﬁldefendant who is chged jointly with another defendant may not obtain-sub

therin the action except to conduct the initial appearance, accefitionof a judge under sub. 6) when the codefendanbis/et before the court.
pleasand set bail Sub.(6)applies in all multiple defendant actions when a codefendant is unavailable
! . . to join orrefuses to join a substitution request. Garibayircuit Court for Kenosha
(10) Form OF REQUEST. A request for substitution of a judgeCounty,2002 Wi App 164256 Ws. 2d 438647 N.W2d 455 02-0952

may be made in the following form: Fight 6 SUbSILto A JU0g6 O T3t & |ge Provide facs bearng ON & deromamt -

STATE OF WISCONSIN ciseof the right. State.Wappa, 2002 WI App 30259 Wis. 2d 402655 N.w2d 223

CIRCUIT COURT 02-0247

... County _ 971.22 Change of place of trial. (1) The defendantay

State of Visconsin movefor a change of the place of trial on the ground that an tmpar
vs. tial trial cannot be had in the count¥he motion shall be made

....(Defendant) atarraignment, but it may be made thereafter for cause.

Pursuanto s.971.20the defendant (or defendants) request (s) (2) Themotion shall be in writing ansupported by &tlavit

asubstitution for thédon. ... as judge in the above entitled actiothich shall state evidentiary facts showing the nature of the-preju
Dated...., .... (year) dicealleged. The district attorney may file countdidaivits.

....(Signature of defendant or defendamtttorney) (3) If the court determines that there exists in the county where

(11) RETURN OF ACTION TO SUBSTITUTEDJUDGE. Upon the fit theaction is pending such prejudice that a fair trial cannaigiole

ing of an agreement signed by the defendant or defesdsttu it shall order that the trial be held in any county where an impatrtial

neyand by the prosecuting attornélye substituted judge and thetrlal can be had. Only one change may be granted under this sub

substitutingjudge, the criminal action and all pertinent record%ecn%n' -tr?ﬁ Jl#dgle v;hollorQers the (t:thange.ln tthet p.mird:eal sgall
shallbe transferred back to the substituted judge resigeat the trial. Frefiminary matters prior to tnai may be-con
History: 1981 c. 1371987 a, 271997 a. 2502001 a. 61 : ductedin either county at the discretion thie court. The judge
NOTE: See the1979-80 Statutes for notes and annotationglating to 971.20 shall determine where the defendant, if he or she is in Cu,S_tOd_y
prior to its repeal and ecreation by ch. 137, laws of 1981. shall be held and where the record shall be kept. If the criteria
_ Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjequnders.971.225 (1) (ajo (c) exist, the court may proceed under
tive of allowing defendants in crimin#éiials one substitution of the assigned judge, 71.225 (2
uponmaking a timely request. The statute is not to be used for delay nor for “ju L ( )
shopping,”but is to ensure a fair and impartiahl for the defendants. The statute ~ History: 1981 c. 15.
doesnot govern removal for causéthe assigned judge through afidaivit of preju Relevantfactors as to whether a change of venue shouldbeemregranted include:
dice. 1) the inflammatory nature of publicity concerning the crime; 2) the degrekith
Sub.(2) clarifies that the defendant has a right to only one substitution of judged#lversepublicity permeated the area from which jimy would be drawn; 3) the tim
acriminal action, unless an appellate court orders a new trial. Prior sub. (2} so 1@ and specificity of theublicity; 4) the degree of care exercised;, 5) the amount of
vided, but the eflect of this provision was unclear in light of the introductohyase difficulty encountered in selecting the jury panel; 6) the extent to which the jurors
of prior sub. (3). éyereé‘?mlllartv?g thet_pgbh;;ny; 7 tf&e defendak;}ts‘tl;,seg?ftﬁhalIenge_zts a\ratlrlfalﬂsefén voir
Sub.(3) allows the defendasttight ofsubstitution to be used against the judge’l'® € stalé partcipation In adverse publicity, e severlty of the
assignédza the preliminary examination and specifies the timing of these reJqug argedand 10)he verdict returned. Statehtebard50 Ws. 2d 408184 N.w2d
Sub.(4) allows the defendastright ofsubstitution to be used against the judg 6(1_970)' - )
originally assigned to preside at trial, specifying the timing of these requests. While actual prejudice need not be shown, there must be a shakdngasonable
Sub. (5) allows the defendastright of substitution to be used against a judg r%%ﬂ'g{;&%%')d'ce inherent in the situation. GibsoState55 Ws. 2d 110,197
assignedo preside at trial in place of the judge originally assigned, specifying fl . - . .
g thee request e e o Perentor o pble
rec?t?gs.t@ clarifies that all defendants in a single action must joinsntetitution nity. State ex rel. Hussong Rroelich,62 Wis. 2d 577215 N.W2d 390(1974).
- Whennews stories concerning the crime were accurate informational articles of

Sub.(7) allows a substitution request to be made upon appellate réonandew " h
trial, irrespective of whether a substitution of judge was requested prior to the app%??ture that would not cause prejudice and 4 months had elapsed betvprdslithe

; : ity h ; iy jon of the news stories and the trialtéhded to indicate little or no prejudice
It is the only exception to the rule of one substitution per action. The time limit ono
therequest is tied to filingf the remittitur in accordance with Rohl Btate97 Ws. ainsthe defendant. JongsSﬁaFeﬁ(_S Wis. 2d 105.223 N.W2d 889(1974). .
2d 514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to alnig{herewas no abuse of discretion in not changing the venue of a prosecution for
allow the substitution request to be made upon appellate remand for new sente ?‘E\!legremurder when the transcript of the heaamgthe issuance of the arrestwar
proceedings.] rantwas sealed, the preliminary examination and other hearingsclesesl to the
Sub. (8) provides for the determination of the timeliness and propriety of the sgﬁbl'c and press, the police aptbsecutor refused to divulge any facts to the public

Mg g h oL f s dpress, and press repontsre generally free from the details of incriminating evi
itlcti:t;ghrequest to be made by tbkief judge if the trial judge fails to do so within dence straightforward, and not incendianstatev. Dean.67 Ws. 2d 513 227

o - N.W.2d 712 (1975).
Sub.(9) is prior sub. (2), amended to allow thdge whose substitution has been . ) ) .
requestedo accept any plea. Tipeior statute allowed the judge to accept only plea tz?tg\l/y It\tllg n”fgiggﬁ”&ﬁaﬁ’ dwfévzeztgg ,("gvt\‘[g’gnz%eo‘(’{g%% the crime was committed.

of not guilty This revision promotes judicial economy by allowing the judge who. h . - . .
substit%tiot%lhas been requgsted to agzcept a guilty orynoycontestgplea tJengered b eright to venue where the crime occurred is not a fundamental right of a criminal
defendanbefore the action is reassigned. Defendants preferring to have guilty o gtdant.The Idt%mtsgm o Yy for atﬁhaan%e OJ e 2 tactical JUdgjgtm‘t“
contestpleas accepted by the substituting judge may obtain that result by stan fo&:gtﬂs\% g d 60555%02 {\f%'zrg 5 497 Cete/r_{ @m’isg%gag‘ginlczl%e”ce- ate v
muteor pleading not guilty until after the action has been reassigned. eford, S. 3 . (Ct. App. )

Sub. (10) is prior sub. (5).

Sub. (1L) is prior sub. (6). [Bill 163-S] 971.223 Change of place of trial for certain violations.
Section 971.20, 1979 stats., was not unconstitutional. Steteimes 106 Ws. (1) In an action for a violation of chS.to 12, subchlll of ch. 13
2d 31,315 N.W2d 703(1982). or subchlll of ch. 19 or for a violationof any other law arising

Whenan appellate court remands for the exercise of discretion in orderingres . . ae . .
tion, it has notemanded for a sentencing proceeding, and the defendant is not enti or in relation to the ditial functions of the subject of the

to substitution under sul7). State vFoley 153 Ws. 2d 748451 N.W2d 796(Ct.  Investigationor any matter that involves elections, ethics, of lob
App. 1989). bying regulation under ch&.to 12, subchlll of ch. 13 or subch.

Whenan initial appearance is conducted before the judge assigned to hear the f ; B
ter, strict application of the filing deadline is appropriate. When the irgg&iem MFof ch. 19 a defendant who is a residefithis state may move

does not provide adequate notice of the assigned judge prior to arraignment, déa€hange the placef trial to the county where thefehse was
lines are relaxed to allow the defendant to intelligently exercise the rightivI  committed. The motion shall be in writing.
WaukeshaCounty Circuit Court159 Wis. 2d783 464 N.W2d 853(Ct. App. 1990). . L .
Once a judge is substituted, that judge may only act in the case as specified in suf2) The court shall grant a motion under thisction if the
(9). Understandable inadvertent appearance before the substituted judge is reodrtdetermines that the county where thferme was committed
waiver of the substitution. State A&ustin, 171 Ws. 2d 251490 N.w2d 780(Ct.  jg different than the county where the defendant resides. If there

App. 1992). . .
Whena case isssigned to a newly appointed judge prior to the appasrisdhg is more than one county whetiee ofense was committed, the

thejudicial oath, the time limit to request a substitution commencéseodate the courtshall determine which of the counties where tlense was
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committedwill be the place of trial. The judgeho orders the (2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT
changein the place of trial shall preside at the trial and the jumrTorNEY. Upon demand, the defendaott his or her attorney
shallbe chosen from the county where the trial will be held- Prghall,within a reasonable time before trial, disclose to the district
liminary mattersprior to trial may be conducted in either countyattorneyand permit the district attorney to inspactd copy or
atthe discretion of the court. The judge shall determine where fhtetographall of the following materials and information, if it is
recordshall be kept and, if the defend@ntn custodywhere the within the possession, custody or control of the defendant:
defendanshall be held. (a) A list of all witnesses, othehan the defendant, whom the
(3) Thissection does notfaict whichprosecutor has respon defendantintends to call at trial, togethevith their addresses.
sibility under s978.05 (1)to prosecuteriminal actions arising This paragraph does not apply to rebuttal witnesses or those called

from violations under sul{l). for impeachment only
(4) This section does not faict the application of 971.22 (am) Any relevant written or recorded statements of a witness
In actions under sul§l), the court may enter an order under s1amed on a list under péa), including any reports or statements
971.2250nly if the order is agreed to by the defendant. of expertsmade in connection with the caseiban expert does
History: 2007 a. 1 not prepare a reporor statement, a written summary of the

. expert’sfindings or the subject matter bis or her testimonynd
971.225 Jury from another county . (1) In lieu of chang jncludingthe resultof any physical or mental examination, seien
ing the place of trial under 871.22 (3)or971.223 the court may tific test, experiment or comparison that the defendant intends to
requirethe selection of a jury under suB) if: offer in evidence at trial.

(a) The court has decided to sequesterjurors after the com () The criminal record of a defense witness, other than
mencemenof the trial, as provided in §72.12 ' defendantwhich is known to the defense attorney

(b) There are grounds for changing the place of trial under s.(c) Any physical evidence that the defendant intendsfén of
971.22 (1)and _in evidence at the trial.

(c) The estimated costs to the couappear to be less USing  (3) ComMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS.
the procedure under this section than using the procedure for higy comment or instruction regarding the failure to callitness
ing the trial in another county at the trial shall be made or given if the sole bésissuch com

(2) If the court decides to proceed under this section it shalent or instruction is thdact the name of the witness appears
follow theprocedure under 871.22until the jury is chosen in the upona list furnished pursuant to this section.
2ndcounty At that time, the proceedings shall return to the-origi  (5y ScienTiFic TESTING. On motion of a party subject ®
nal county using the jurors selected in the 2nd coufibe original 971 31 (5) the court may order the production of any item of
county shall reimburse the 2nd county for all applicable cosfhysicalevidence which is intended to be introduced atriaé

unders.814.22 for scientific analysis under such terms and conditions as the court
History: 1981 c. 15, 1991 a. 392007 a. 1 prescribes.
971.23 Discovery and inspection. (1) WHAT A DISTRICT (6) ProTECTIVEORDER. Uponmotion of a partythe court may

ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis &t any time order that discoverspection or the listing ait-

trict attorney shall, within a reasonable time before trial, disclo§gSSesrequired under this section be denied, restricted or
to thedefendant or his or her attorney and permit the defendanf§férred.or make other appropriate ordersthié district attorney
his or her attorney to inspect and copy or photograph all of the f8f defense counsel certifies that to list a witnesy subject the

lowing materials and information, if it is within the possessioff¥ithessor others to physical or economic harm or coercion, the
custodyor control of the state: court may order that the deposition of the witness be taken pur

. . antto s.967.04 (2)to (6). The name of the witness need not be
(a) Any written or recorded statement concerning the a”eggﬁlulged prior to t(hg t¢(51k)ing of suctieposition. If the witness

crime made by the defendant, including ttestimony of the b . : . ;
: ecomesinavailable or changes his or her testimdimg deposi
defendantn a secret proceeding unde@®8. 26or before a grand tion shall be admissible at trial as substantive evidence.

jury, and the names of witnesses to the defenslanttten state ;
ments. (6m) IN CAMERA PROCEEDINGS. Either party may move for an

(b) A written summary of all oral statements of the defendaﬁ\camera inspection by the court of any document required to be

which the district attorney plans to use in the course of theatvhl isclosedunder sub(1) or (2m) for the purpose of masking or

the names of withesses to the defendantal statements deletingany material which isot relevant to the case being tried.
b Evid btained in th d ib d d The court shall mask or delete any irrelevant material.

(bm) Evidence obtained in the manner described under S'(7) CONTINUING DUTY TO DISCLOSE. If, subsequent to com

968.31(2) (b), if the district attorney intends to use the evidenc iancewith a requirement of this section, and prior to or during

at trial. o trial, a party discovers additional material or the names of addi

(c) A copy of the defendastcriminal record. ~tional witnesses requested which are subject to discovespee

(d) Alist of all witnesses and their addresses whom the distriign or production under this section, the party shall promptly
attorneyintends to call at the trialThis paragraph does not applynotify the other party of the existence of the additional material or
to rebuttal witnesses or those called for impeachment only  names.

(e) Any relevant written or recorded statements of a witness (7m) SANCTIONS FORFAILURE TO COMPLY. (a) The courshall
namedon a list under pad), including any audiovisual recording exclude any witness not listed or evidence not presented for
of an oral statement of a child unde9@3.08 any reports or state inspectionor copying required by this section, unless good cause
mentsof experts made in connection with the caséf an expert is shown for failure to complyThe court may in appropriate cases
doesnot prepare a report or statement, a written summary of §@ntthe opposing party a recess or a continuance.
expert’sfindings or the subject matter bis or her testimonynd (b) In addition to or in lieu of any sanction specified in (@r

theresults of any physical or mental examination, scientific testoq .t may subject to sub(3), advise the jury of any failurer
experimenir comparisorthat the district attorney intends tdesf ¢y salto disclose material or information required to be disclosed

in evidence at trial. _ ) _undersub.(1) or (2m), or of any untimelydisclosure of material
() The criminal record of a prosecution witness whigh or information required to be disclosed under gfipor (2m).
knownto the district attorney o ) (8) NoTiceoraLBl. (a) If the defendant intends to rely upon
(9) Any physical evidence that the district attorney intends i alibi as a defense, the defendant spiat notice to the district
offer in evidence at the trial. attorneyat thearraignment or at least 30 days before trial stating
(h) Any exculpatory evidence. particularly the placewhere the defendant claims to have been
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whenthe crime is alleged to have been committed together with\though substantial evidence indicates that the state had subpoenaed its “rebut

: i "witness at least 2 weeks before he was called to testify and deliberateijynineld
thenames and addresses of witnesses to the alibi, if known. lg%ctkfor “dramatic” efect, no objection or motion to suppress was made on the proper

the close of the statg’case the defendant withdraws the alibi ajroundthat the witness was not a bona fide rebuttal witness hence objedin to
if at the close of the defendamtase the defendant does not ca itness’testimony was waived. CaccitoloStatef9 Ws. 2d 102230 N.W2d 139
Someaor any of th.e alibi witnesses, the. state shall not comment he i)rosecutdls duty to disclose does not ordinarily extend to discovery of-crimi
the defendans withdrawal or on the failure to call some or @fly nalrecords from other jurisdictions. The prosecutor must make good faitts &

thealibi witnesses. The state shall not call any alibi witnesses nbg;%%g%ss frgéns%t?gg i)u'r\ilss\ilczt(ijog%sgggig)cally requested by the defense. Jones
H H V, | . . .
ga”e,d by tg%.(lj.efendﬁm foréhe pﬁrpol.sg of ImpeaChl?]g th.e dﬁfehPolicepﬁicers’ “memo books” and reports were within the rule requiring produc
ant'scredibility with regard to the alibi notice. Nothing in thiSion of witness statements, since the books and reports were writtendffidaes,
sectionmay prohibit the state from calling said alibi witnedses the reports signed by them, and botfiagrs testified as to the incident preceding
any other purpose defendant'aarrest. State.\Groh,69 Wis. 2d 481230 N.W2d 745(1975).
' i . . When the state calls a witness not included in its list of witnesses, the preferable
(b) In default of such notice, no evidence of the alibi shall lpeocedure is not to strike the witness but to allow a defendant, who makes a timely
i i showingof surprise and prejudice, a continuancdicieht to interview thavitness.
receivedunless the court, for cau'se, orde.r.s otherwise. _ Kutcheray. Statepo Wis. 20 539230 N W2d 750(1975).
(c) The court may enlge the time for filing a notice of alibi  Thewritten summaryunder sub. (1), of all oratatements made by the defendant
as provided in pafa) for cause. thatthe state intends to introduce at trial is not limited to statements to the police.
. . . - ncriminatingstatements made by the defendant to 2 witnesses were within the scope
(d) Within 20 days after receipt of the notice of alibi, or SUC the disclosure statute. KutcherzStates9 Ws. 2d 534230 N.W2d 750(1975).
othertime as the court orders, the district attorney shall futhish ~ All statements, whether possessed by direct-examining counsel or cross-

ica i it i aminingcounsel, must be producedgre notes need not be produced. State v
defendannotice in writing of the names and addresses, if knom@namhick’? A Ws. 2d 425247 N.W2d 80(1976)

OT any W'tnesses Whofn the State pl’OpOSESfET of _rebUttaI to Whenthe defendant relied solely on an alibi defense and on the day of trial the com
discreditthe defendard’alibi. In default of such notice, no rebut plainingwitness changed her mira to the date of the occurrence, a request for a

i ibii i continuanceébased on surprise was properly denied because the defendant failed to
%al evidence gn the ﬁ“bl ISsue shall be recewmigss the court, showprejudice from the unexpected testimoryngus v State,76 Wis. 2d 191251
or cause, orders otherwise. N.W.2d 28 (1977).

(e) A withess list required under p@') or(d) shall be provided A generalized inspection of prosecution files by defensesel prior to a prelimi

: e . : : nary hearing is so inherentlyarmful to the orderly administration of justice that the
in addition to a witness list required under gdb.(d)or (2m) (a) trial court may not confesuch a right. Matter of State ex reynich v County Ct.

anda witness disclosed on a list under gp(d) or (2m) (a)shall  82wis. 2d 454262 N.w2d 773(1978).
beincluded on dist under parn(a) or (d) if the witness is required tUnd?rsul?j. (8) (dt)h, thte slt?getntﬁﬁmgvifde éhetnamest% all peoplelygﬁo Wi_lrldtéstp
i atany time auring the trial thal e derendant was al e scene o e Cul r
to be disclosed under pga) or (d). _ V. State84 Wis. 2d 630267 N.W2d 630(1978).
(9) DEOXYRIBONUCLEICACID EVIDENCE. (@) In this subsection Thetrial court erred in ordering the defense to turn over “transcripts” of interviews

“ i i i ile” i i i betweendefense counsel, the defendant, alili witnesses, when oral statements
9%%0;122)3;5536'(: acid proflle has the meaning given in S'\/\/erenot recorded verbatim. PohlS$tate96 Ws. 2d 290291 N.W2d 554(1980).

Theprosecutdss repeated failure to disclose prior statements of withesses was not
(b) Notwithstanding suk{1) (e)or (2m) (am) if either party prosecutoriabverreaching that would bar reprosecution after the defendant moved

; B ; ; ; 1 H - fgr a mistrial. State.\Copening,L00 Wis. 2d 700303 N.W2d 821(1981).
intendsto submit deoxynbonUdelc acid pl’OfIle evidence at a tnéﬂ Underthe facts of the case, the victdwhedical records were not reports required

to prove or disprove the identity ofp@rson, the party seeking t0 pe disclosed under sub. (5). Statbteriarty, 107 Ws. 2d 622321 N.W2d 324
introducethe evidence shall notify the other party of the intent {Gt. App. 1982).

introducethe evidence in writing by mail at leat§ days before _ Whenthe defendantas not relying on an alibi defense and did not file a notice
the date set for trial; and shall provide the other partthin 15 ?;fé'ﬁ'sﬂ‘; ng‘zﬂdzggtgiauﬁévﬁg'fﬁge(tl'ggi?_ barring alibi testim&te vBur-

daysof request, the materiaentified under sul{1) (e) or par Thereare 3 diferent situations of prosecutorial nondisclosure, each witHex-dif

(2m) (am), whichever is appropriate, that relates to the eviden@atstandard: 1) when the undisclosed evidence shows the prosecassncluded
. K . X Blerjury; 2) whenthe defense made a pretrial request for specific evidence; and 3)
(c) The court shall exclude deoxyribonucleic acid profile eVivhenthe defense madeo request or a general request for exculpatory evidence.

denceat trial, if the notice and production deadlines under(ppr Statev. Ruiz,118 Wis. 2d 177347 N.W2d 352(1984).

; i i A defendant chged as a “party to a crime” for conspiratorial planning of a robbery
are not met, except the coumay waive the 45 day notice require wasnot required to give an alibi notice regarding testimony concerning the-defen

ment or ma}eXten_dthe 15 day production _requirem_ent upon-stipjantswhereabouts during planning sessions, as an atibileial of being present
ulation of the parties, or for good causeth& court finds that no at the scene of the crime when it was committed. Stéterenbeger, 119 Wis. 2d

; FRH ; ; 237,349 N.W2d 692(1984).
partyW|II be prejudlced by the waiver or extensidrhe court may Whenblood alcohol content is tested under statutory procedures, results of the test

in appropriate cases grant the opposing parécass or contifU  are mandatorily admissible The physical sample tested is not evidence intended,
ance. required,or even susceptible of being produced by the state under ss. 971.23 (4) and

(5). State vEhlen,119 Wis. 2d 451351 N.W2d 503(1984).
(10) PAYMENT OFCOPYINGCOSTSIN CASESINVOLVING INDIGENT Whenthe state impounded a vehicle but released it to a scrap dealer before the

DEFENDANTS. When the state public defender or a private attorn@yfendantsxpert could examine it, the cjarwas properly dismissed for destruc
appointewnder 5977_08requests CopieS, in arfgrmat’ Of any tion of exculpatory evidence. StateHahn,132 Wis. 2d 351392 N.W2d 464(Ct.

item that is discoverable under this SeCtI_OH, the satblic Sub. (7) requires determination by the trial court of whether noncompliance was
de_fe_ndershall pay any fee chged for the copies fro_m_the apPro for good cause. If it was naxclusion is mandatory; if it was, sanction is discretion
priation under s20.550 (1) (f) If the person providing copies ary. State vWild, 146 Wss. 2d 18429 N.W2d 105(Ct. App. 1988).
underthis section chages the state public defender a fee for th&Cnmlnal defendants are not required to comply with the rules of criminal-proce

. . reto obtain a record available under the open records &ate ex rel. dung v
copies,the fee may not excedlle actual, necessamnd direct shaw 165 Ws. 2d 276477 N.W2d 340(Ct. App. 1991).

costof providing the copies. When the statinferred that a complainant sought psychological treatment as the
History: 1973 c. 1961975 c. 378421; 1989a. 1211991 a. 2231993 a. 16486 resultof a sexual assault by the defendant but did riet tife psychological records
1995a. 27 387: 2001 a. 162005 a. 42279, 2007 a. 20 or opinions of theherapist as evidence, it was not improper to deny the defendant

accesdo the records when the court determined that the records contained nothing
was material to the fairness of the trial. Statelainiero,189 Wis. 2d 80525
.2d 304(Ct. App. 1994).

Although of public record, it is an intolerable burdenadefendant to be required

Inadequatereparation for trial that results irdestrict attorneys failure to disclose
all scientific reports does not constitute good cause for the failure if the defens%‘
misled,but this is subject to the harmless error ruleldV. State 57 Wis. 2d 344 )

204N.W.2d 482(1973). to continually comb criminal records to determine if any of the statghesses are

Whena prosecutor submitted a list of 97 witnessemtended to call, the court jectto criminal penalty The burden is on the state to provide this information,
should have required him to be more specific as to those he really intended to g% icularlyin light of a discovery request for the criminal records of the stafie’
Irby v. State 50 Wis. 2d 31, 210 N.W2d 755(1973). yin g vIed

) nesses.State vRandall, 197 Ws. 2d 29539 N.W2d 708(Ct. App. 1995).

Whena party successfully moves to have material masked or deleted from a dissyh_(2m) requires disclosuref relevant substantive information that a defense
coverydocument, the proper procedure to be pursued is to place it in a sealed egygertis expected to preseattrial whether as to findings, test resuilts, or a description
lope or containerif necessaryso that it may be preserved for appellate revi8tate  of proposed testimonyThe privilege against self-incrimination and the right to-pres
v. Van Ark,62 Wis. 2d 155215 N.W2d 41(1974). entadefense are not violated by the requirement. St&ewels221 Ws. 2d 315

Underboth the provisions of this section and the constitutional duty of the state5®6 N.W.2d 602(Ct. App. 1998)97-3148
discloseto a criminal defendant evidence that is exculpatory in nature, there is ndhis section does not provide for postconviction discoveuny a defendant has
requiremento provide exculpatory evidentiat is not within the exclusive posses right to postconviction discovery when the sought afédence is relevant to an
sionof the state andoes not surprise or prejudice the defendant. St&ellioun, issueof consequence. State ®'Brien, 223 Ws. 2d 303588 N.W2d 8(1999),

67 Wis. 2d 204226 N.W2d 504(1975). 96-3028
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The states failure to disclose that it took samples failed to have them analyzed defendantvas misled. A chge of the violation of s. “946.42 (2) (a) (c)” was a techni
affectedthe defendant’right to a fair trial, because it prevented the defendant froral defectof language when both paragraphs applied. Burkhal&ate52 Ws. 2d
raisingthe issue of the reliability of the investigation and from challenging the credi13 190 N.W2d 502(1971).
bility of a witness who testified that the test had not been performed. . RalReal, Thefailure tocite in the information and certificate of conviction the correct statu
225Wis. 2d 565593 N.W2d 461(Ct. App.1999)97-1480 ) tory subsections violated was immaterial when defendant the could not show that he

Whenan indigent defendant requests the state to furnish a free transcript of a sgR@misled. Craig vState55 Ws. 2d 489198 N.W2d 609(1972).
rate_trial of a codefendant, the defendant must show that the transcript will be valuablg lack of prejudice to the defendant, notwithstanding technical defects in the infor
to him or her State vOswald, 2000 W1 App 232 Ws. 2d 103606 N.W2d 238 mation,was made patent by defense coussedncession that his client knewpre

97-1219 y what crime he was chged with having committed, and the absence in the

. h . inali cisel
Sub.(2m) (am) requires that any statement made by a witness named in a list “F&‘érdof any suctclaim asserted during the case, which was vigorously tried. Clark
par.(a) must be disclosed. Once a party is included on the listrafsses under par " state 62 Ws. 2d 194214 N.W2d 450(1974).

(a), statements by the witness must be disclosed. St@tikle, 2001 WI App 227, B S .
- Failureto allege lack of consent was not a fatal jurisdictional defeat informa
248Wis. 2d 409636 N.W2d 485001821 5 chaging buglary. Schleiss vState,71 Ws. 2d 733239 N.W2d 68(1976).

“Plansto use” in sub. (1) (b) embodies an objective standard — what a reason. 2 . ’ -
prosecutoshould have known and would have done under the circumstances of th o statute authorizes a clerk of cosrtfice to correct a clerical erran the sen

; ; i it tenceportion of a judgment of conviction. The circuit court, and not the slefice,
ﬁg\slzkﬁgsvlnsilfjfh': gggwg;{éﬁﬁz%gﬂs g)é?ostt;:xgac(ljsilfngodaliglgghe&%eb;m%lgg must determine the merits of a request for a change in the sentence portion of a written

: ; ; judgmentbecause of an alleged clerical err@tate vPrihoda, 2000 WI 123239
to use them in the course of trial. The knowledge of law enforcenfesgrefmay Juc -
in some cases be imputed to the prosec@aod faith alone does not constitged Wis. 2d 244 618 N.W2d 857 98-2263
causefor failing to disclose under sub. (7m). Stat®eLao, 2002 WI 4252 Ws.

2d 289 643 N.W2d 480 00-1638 971.27 Lost information, complaint or indictment. In

A prosecutor has no duty to list a rebuttal witness if it is anticipated before trial ; ; ; :
the witness will be called. The defense takes its chances wheingfa theory of {ﬁb case of the loss or destruction of an information or Complamt’

defenseand the state can keep knowledge of its legitimate rebuttal witnesses fromitthe district attorney may file a copgind the prosecution shall pro
defendant without violating sub. (1) (dptate vKonkol, 2002 WI App 17256 Ws.  ceedwithout de|ay from that cause. In the case of the loss or

2d 725 649 N.w2d 30Q01-2126 . L7 X . )
A witnesss probationary status was relevant ahduld have been disclosed bydeStrUCtlomf an indictment, an information may be filed.

the prosecution under sub. (7). That the defendant disclosed to the jury that the wit
nesshad been convicted of a crime did not obviate the requirement that the statug?g_.zs Pleading judgment. In pleading a judgment or other

disclosed. A witness’probationary status is relevant because it and the fear-of p gs . . . . .

sible revocation argertinent to the material issue of whether the witness has ulterideterminatiorof or proceeding before any court oficr, it shall

?40;\%%530'\‘5\';\?29&{1&52 %%h'irlgezstlmor@tate vWhite, 2004 WI App 7871 Wss. 2d  be suficient to state that the judgment or determination was duly
Dueproéessﬁoes not require the disclosure of material exculpatory impeachm&‘?tnderecbr made or the proceeding duly had.

informationbefore a defendant enters into a plegdiar Howevera defendantnak

ing a statutory discovery demanahy be entitled to material exculpatory impeach 971 29 Amending the charge (1) A complaint or infor
ment evidence before entering into a pleayaar if the plea baain is entered into : X

within the time frame when the prosecutor would have been statutorily required tionmay be amended at any time prior to arraignment without

disclosethe information. A defendant may withdraw a guilty plea on nonconstitleaveof the court.

tional grounds after demonstrating that withdrawal is necessary to avoid a manifest .

injustice. State.Harris, 2004 WI 64272 Ws. 2d 80680 N.W2d 737 02-2433 (2) At the trial, the court may allow amendment of the com
Sub.(7m) (a) does not prevent the prosecution, whose evideasexcluded for plaint, indictment or information to conform to the proof where

violation of this section, from moving for dismissal without prejudice and refiling hg ;chamendment is not prejudicial to the defendant. After verdict

chargesand introducing the same evidence in a subsequent proceeding if there {%as . : .

no violation of this section in the subsequpmiceeding. State Willer, 2004 WI epleading shall be deemed amended to conform to the proof if

App 117,274 Ws. 2d 471683 N.W2d 485 03-1747 no objection to the relevance of the evidence was timely raised
Of necessitythe defense of alibi involves presence of the defendant at a place Olﬁg'onthe trial

thanthe scene of the crime, at the time the crime was committed. Since an alibi ' . o

derivesits potency as a defense from fhet that it involves the physical impossibil ~ (3) Upon allowing an amendment to the complaininglict-

ity of the accused’guilt, a purported alibi that leaves it possible for the aCMEda[E;nt or information, the court magirect other amendments

bethe guilty person is no alibi at all. In this case, testimony did not constitute an I .
becausét placed the defendant in the same hallway as the crime scene and didth@rebyrendered necessary and npagceed with or postpone the

indicatethat it was physically impossibfer the defendant to have committed thetrial.
offense but placed her in the immediate vicinity of the crime. Therefore, notice  \\anthere is evidence that a j ; ; :

ISt . jury could believe proved guilt, the trial caomiot
analibi witness under sub. (8) was not required. Stakéawp, 2005 WI AP50, g ;a5nonte set aside the verdict, amend the informaaianfind defendant guilty on

288Wis. 2d 441707 N.W2d 304 04-3240 f
Thetest of whether evidence should be disclosed is not whether in fact the prosgclesser chage. State vHelnik, 47 Wis. 2d 720177 N.W2d 881(1970).

tor knows of its existence but, ratherhether by the exercise of due diligence the A variance was not material when the court amended thgecagainst the defend
prosecutoshould have discovered it. Statddarris, 2008 WI 15307 Ws. 2d 555 ~ antto chage a lesser included crime. MooreState;55 Wis. 2d 1197 N.W2d 820
745N.W.2d 397 06-0882 (1972). ) , ) )

The circuit court erroneously exercised its discretion in failing to advise the jurySub.(2), in regard to amendments after verdict, applies only to technical variances
that the state had failed to make timely disclosure of reports to the defendant ufitigite complaint, not material to the merits of the action. It may not be used te substi
the criminal discovery statute, evéimough the statefailure to abide by the criminal tutea new chage. State MDuda,60 Ws. 2d 431210 N.W2d 763(1973).
discoverystatute was not prejudicial errddowever this error was also subject to the Therefusal of a proposed amendment of an information hadewt ef the origi
harmleserror test and was also not prejudicial. Statéavris, 2008 WI 15307 Ws.  nalinformation. An amendment to clgera violation of a substantive section as well
2d 555 745 N.W2d 397 06-0882 asa separate penalty section is not prejudicial to a defendagneny State 50 Ws.

Thedefendant has no statutory subpoeglat to obtain and copy police investiga 2d 722 211 N.W.2d 449(1973).
tion reports and nonprivileged materials prior to a preliminary examination. Sectiorsub.(1) does not prohibit amendment of the information with leave of the court
972.11 does not allow a criminal defendant access to the civil subpoena duces tegat arraignment, but before trial, provided that the defenslaights are nopreju-
powerembodied in s. 805.07(2). StateSchaefer2008 WI25, _ \W8.2d ___ 746 diced. Whitaker v State 83 Wis. 2d 368265 N.W2d 575(1978).

N.W.2d 457, 06-1826 . . . Notice of the nature and cause of the accusations is a key factor in determining

UnderMcMorris, 58 Ws. 2d 144 when self-defense is raised in a prosecution fop hetheran amendment at trial has prejudiced a defendant. The inquiry is whether
assaulor homicide and there is a factiisis to support the defense, the defendanfe ey chage isso related to the transaction and facts adduced at the preliminary
may establish what the defendant believed to be the turbulent and \dblEnatcter  weqringthat a defendant cannot be surprised by the newebiarce the preparation
of the victim by proving prior specific instances of violence within his or her know}y - thanew chage would be no diérent than the preparation for the old gear State
edgeat the time of the incident. This section does not require a criminal defend@ﬂﬁeudorf, 170 Wis. 2d 608489 N.W2d 689(Ct. App. 1992).

to give pretrial notice of any specific theorydsffense, other than a notice of alibi, ) ; o : .
; ; ; ; Failureof the stateo obtain court permission to file a post-arraignment amended
anddoes does not require a defendant to divulge the details of inés own case. . formationdid not deprive the court of subject matter jurisdiction. Staietister.

Thus,the discovery statute does not require giving pretrial notice of a claim of selfg -

defense or of intendedcMorris evidence to support such a claim. StatédeCla 96\/\”5: 2d 308538 N.w2d 81_O(Ct. App. 1995)93 3217_ . )

ren,2008 WI App 18, Ws. 2d , N.vVEd 07-2382 Thetrial court cannot after trial amend a aj@of sexual intercourseith a child
The state unconstitutionally excluded the defendaaitbi testimony for failure to 0 0ne of contributing to the delinquency of a minor since tensésrequireproof

complywith this section, buhe error was harmless. AlicesGagnon675 F2d 913 of different facts and the defendant is entitled to notice of thgetagainshim.

(1982). LaFondv. Quatsoe325 F Supp. 1011971).
Comparisorof federal discovery and the ABA standards with thecdhsin stat . . . .
ute. 1971 WLR 614. 971.30 Motion defined. (1) “Motion” means an application

for an order
971.26 Formal defects. No indictment, information, com () Unlessotherwise provided oordered by the court, all
plaint or warrant shall be invalid, nor shall the trial, judgment Qfotionsshall meet the following criteria:
otherproceedings be fected by reason of any defect or imperfec (a) Be in writing
tion in matters of form which do not prejudice the defendant. (b) Contain a céption setting forth the name of the court, the

Thefact that the information alleged the wrong date for tfeneé was not prejudi ” ; f " )
cial when the complaint stated the correct date and there wesidence that the venue, the title of the action, the file numbeidenomination of
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the party seeking the order or relief and a brief description of the (12) In actions under €£40.22 the court may determine the

type of order or relief sought. admissibility of evidence under 972.11only upon a pretrial
(c) State with particularity the grounttsr the motion and the motion.

orderor relief sought. (13) (a) A juvenile over whom the court has jurisdiction under
History: Sup. Ct. Order171 Ws. 2d xix (1992). $.938.183 (1) (b)r (c) on a misdemeanor actionay make a

motion beforetrial to transfer jurisdiction to the court assigned to
971.31 Motions before trial. (1) Any motion whichis exercisgurisdiction under chgt8 and938 The motion mallege
capableof determination without the trial of the general issue makatthe juvenile did not commit the violation under ttieum
be made before trial. stanceslescribed in 9©38.183 (1) (bpr(c), whichever is applica

(2) Exceptas provided in sul(5), defenses and objectionsble, or that transfer of jurisdiction would be appropriate because
basedon defects in the institution of the proceedings, iitsuf of all of the following:
ciencyof the complaintinformation or indictment, invalidity in 1. If convicted, the juvenile could not receive adequate-treat
wholeor in part of the statute on which the prosecution is foundedentin the criminal justice system.
or the use of illegal means to secure evidence shall be raised before. Transferring jurisdiction to the court assigned to exercise
trial by motion or be deemed waived. The court n@wever jurisdiction under chs48 and938would notdepreciate the seri
entertainsuch motion athe trial, in which case the defendanbysnes®f the ofense.
waivesany jeopardy that may have attached. The motion to SUp 3. Retaining jurisdictioris not necessary to deter the juvenile
pressevidence shalbe so entertained with waiver of jeopardy,r gther juveniles from committinghe violation of which the
whenit appears that the defendant is surprisethbystates pos  jyvenile is accused under the circumstances specified in s.
sessiorof such evidence. 938.183(1) (b)or (c), whichever is applicable.

(3) The admissibility of any statement of ttefendanshall b) The court shall retain jurisdiction unless the juvenile
bedetermined at the trial by the court in an evidentiary hearing Ytbvesby a preponderance of the evidence that he or she did not
of the presence of the jymynless the defendant, by motiehal  commit the violation undetthe circumstances described in s.
lengesthe admissibility of such statement before trial. 938.183(1) (b) or (c), whichever is applicable, or that transfer

(4) Exceptas provided in sul{3), a motion shall be deter would be appropriate because all of fhetors specified in pa@a)
minedbefore trial of thayeneral issue unless the court orders that, 2. and3. are met.
it be deferred for determinatiat the trial. All issues of fact aris  History: 1975 c. 1841985 a. 2751987 a. 33%.64; 1993 a. 227486 1995 a.

ing out of such motion shall be tried by the court without a jury>2 387 456 1997 a. 2052005 a. 2772007 a. 16. ,
Whendefense counsel refused, for strategic reasons, to pursue a motion made pro

(5) (a) Motionsbefore trial shall be served and filed within 1Qeby the defendant before trial to suppress evidence of identification at a tenep,
days after the initial appearance of the defendant in a misdegasa waiver of the motion. State McDonald,50 Wis. 2d 534184 N.W2d 886

meanoraction or 10 days after arraignmentarfelony action L . .
X . A claim of illegal arrest for lackf probable cause must be raised by motion before

unlessthe court otherwise permits. trial. Lampkins v State51 Ws. 2d 564187 N.W2d 164(1971).

(b) In felonyactions, motions to suppress evidence or motions;fhe\\;vvazi\ée; S%Wision in sub. (2) is constitutional. DayState,52 Ws. 2d 122
unders.971.23or objections to the admissibility of statements e . . ) . . .

L L . A defendant is not required to make a motion to withdraw his plea to preserve his

a defendant shall ndie made at a preliminary examination anggntto a review of an alleged error of refusal to suppress evidence. ey
not until an information has been filed. 60 Wis. 2d 452210 N.W2d 685(1971).

; P [ A motion to suppress statementstioa ground that they were products of an alle
(c) In fe_lony actions, ObJeCt',ons based or_1 the hsiehcy _Of . edly improper arrggt was timelyotwithstgnding failure tg assertpthat challenge prigr
the complaint shall be made prior to the preliminary examinati@éiarraignment, since it was maatter the information was filed and prior to trial.
. L request for &oodchildhearing after direct testimony is concluded istimely
(6) If the court grants a motion to dismiss based upon a defggdersub. (2). Coleman Btatesa Ws. 2d 124218 N.\W2d 744(1974).

in the indictment, information or complaint, or in the institution Therule in sub. (2) does not applydonfessions, because sub. (2) is qualified by
of the proceedings, ihay order that the defendant be held in cu§U25-(g) l?"d (41-th!3°th°2 ‘Sftafeﬁ“ Wis. 2d 55355;9 N"chtij f%%lgz“)t- .

i H challenge e search o oma’person cannot pe raised for tne first time on
tody or that.the.defendastball be continued for not more than 7%8 eal. Madison v State 54 Ws. 2d 564219 N.W2d 259(1974).
hours perydmg Issuance ofa new summons or warrant or the filing yefendans right to testify at &oodchildhearing may be curtailed only for the
of a new indictment, information or complaint. mostcompelling reasons. FranklinState74 Ws. 2d717,247 N.w2d 721(1976).

i iemi i i Whenthe state used a tfiafcitation to initiate legal proceedings and subsequently
(7) If the motion to dismiss is based upon a misnoither decidedto prosecute the action as a crime, the trial court erreatigiving the

courtshall forthwith amend the indictment, information or eomgefendantL0 days fronthe date of the amended ofiatto object to the siigiency

plaint in that respect, and require the defendant to plead therefdhe complaint. State Mudgett99Wis. 2d 525299 N.W2d 621(Ct. App. 1980).

P . . Sub.(6) authorizes the court to hold a defendant in custody or on bail for 72 hours
(8) No complaint,indictment, information, process, return Ohendingnew proceedings. State ex rel. Brockwalliwaukee CtyCir. Ct. 105 Wis.

otherproceeding shall bdismissed or reversed for any error oed 341 313 N.W2d 845(Ct. App. 1981).
mistakewhere thecase and the identity of the defendant may beFactors that a court should consider when a defendant requests to be tried after a

; . efendanin order to secure the testimony of the codefendant are: 1) the likelihood
readily understood by the court; and the court may order giiine codefendant will testify; 2) the likelihood that the testimony will be signif

amendmenturing such defects. cantand beneficiato the defendant; 3) whether the defendant diligently attempted
: ; secure the evidence in time for trial; 4) the length of delgyestedand 5) the
(9) A motion reqUIred tdoe served on a defendant may b urdenon the trial court and prosecution. Staténastas107 Ws. 2d 270320

servedupon the defendastattorney of record. N.W.2d 15 (Ct. App. 1982).

i i i By pleading guiltythe defendant waived the right to appeal the trial uring
(10) An order denymg a motion to suppress evidenca Oror;t/t\?e admissibility obthercrimes evidence. StateNelson,108 Ws. 2d 698324

motion challenging the admissibility of a statement of a defendaiy. 24292 (ct. App. 1982).
may be reviewed upon appeal from a judgment of conviction not A finding of not guilty by reason of mental disease or defect is a judgment-of con

withstandingthe fact that such judgment was entered upon a piégiion under s. 972.1gl) and thus s. 971.31 (10) is applicable. Stagmith,113
of quilt o Judg P P Is. 2d 497 335 N.W2d 376(1983).

guilty. . Sub.(10) does not apply to civil forfeiture cases. County of Racifenith,122

(11) In actions under 9£40.225 948.02 948.025 948.051  Wis. 2d 431 362 N.w2d 439(Ct. App. 1984).
948.085 or948.095 or under s940.302 (2)if the court findghat To admit evidence of prior untruthful allegations of sexual assault under &Jb. (1

f p - - - ands. 972.1 (2) (b) 3., the court must be able to conclude from f&n of proofthat

thecrlmelwa.s SeXU,a”Y motivated, as defined 1880.01 (5) e\,”' areasonable person could infer that the complainant made a prior untruthful allega
dencewhich is admissible under®72.11 (2) must be determined tion. “Allegation” is not restricted to allegations reported to the police. State v
by the court upon pretrial motion to be material to a faitsate Dessim('fé;’? Ws. 2|9‘ 73’?45?1 N-‘Q’fd ?20(199?)- hiob i
; . ; F kit ub. is inapplicable when the statement sought to be suppressed has no pos
in the case and_Of slgﬂent prObatlve Va,lue to out\!\/elgh its inflam siblerelevance to the chge to which the defendapted guilty State vP0z0,198
matoryand prejudicial nature before it may be introducedalt wis. 2d 706544 N.w2d 228(Ct. App. 1995).
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Theharmless error approach in s. 971.31 (10) appeals is not precluded in any wgincluded in the chge and in thagvent conviction does not bar

Statev. Armstrong,225 Wss. 2d 121591 N.W2d 604(1999),97-0925 ;
A Miranda—-Goodchilchearing to determine voluntariness of confessions is an et subsequent prosecution for any other acts of theft.

dentiaryhearing for the parties. It is not a soliloquy for the court. The court must notHistory: 1993 a. 486
permititself to become a witness or an advocate for one.pArtiefendant does not . . . .
Lecgvea dfull ang Iﬁir evidenti?ry,heacriing \évfgen tge {Ole of thglprosé%%tg% Iiseglayedi 1.365 Crimes involving certain controlled sub -
y the judge and the prosecutor is reduced to a bystastie vliles, ,
2B2Wis. 20 457663 N.W2d 798 02-0153 stances. (1) (a) In any case under$61.41(1) (em) 1999
Thedefendant has no statutory subpogght to obtain and copy police investiga Stats.,or $.961.41 (1) (cm)(d), (e), (), (g) or (h) involving more
tion reports and nonprivileged materials prior to a preliminary examination. Sectiffan oneviolation, all violations may be prosecuted as a single
972.11 does not allow a criminal defendant access to the civil subpoena duces te, ; ; ; [ ;
powerembodied In 8. 805.07(2). Statdehacfer2008 Wi 25, Vg 2d - 746 E¥heif the violations were pursuant to a singieent and design.

N.W.2d 457, 06-1826 (b) In any case under 861.41 (1m)em) 1999 stats., or s.
The press and public have no constitutional righattenda pretrial suppression 961.41(1m) (cm) (d), (e), (), (g) or (h) involving more than one
g%"}‘{g‘e%vge\?52%25;%';?34'}3‘18%?%%%i%’}%?f‘”g to avoid prejudicial publicity i ation, all violations may be prosecuted as a single crime if the

violationswere pursuant to a single intent and design.

971.315 Inquiry upon dismissal. Before a court dismisses  (€) In any case under 861.41 (3g) (a) 2.1999 stats., or s.
acriminal chage against a person, taeurt shall inquire of the 961.41(3g) (dm) 1999 stats., or 861.41 (3g) (am)c), (d), (e),
district attorney whether he or she has complied wi874.095 or (@) involving more than one violation, all violations may be
). prosecuteds a single crime if the violations were pursuarg to
History: 1997 a. 181 singleintent and design.
) o ) (2) An acquittal or conviction under sufl) does not baa
971.32 Ownership, how alleged. Inan indictment, infor  subsequenprosecution for any acts irolation of 5.961.41 (1)
mationor complaint for a crimeommitted in relation to property (em), 1999 statss.961.41 (1m) (em)1999 stats., €61.41 (3g)
it shall besuficient to state the name of any one of several cqa) 2, 1999 stats., or 861.41 (3g) (dm)1999 stats., or §61.41
owners,or of any oficer or manager of any corporation, limited(1) (cm), (d), (e), (f), (g), or (h), (Lm) (cm) (d), (e), (f), (g), or (h)
liability company or association owning the same. or(3g) (am)(c), (d), (e), or(g) on which no evidence was received
History: 1993 a. 12,491 atthe trial on the original chge.

. . History: 1985 a. 3281987 a. 3391989 a. 1211993 a. 98118 490, 1995 a. 448
971.33 Possession of property , what sufficient. Inthe 1999a. 4§ 2001 a. 1092003 a. 49

prosecutiorof a crime committed upon or ielation to or in any , . . .

way affecting real property oany crime committed by stealing, 971366 Use of another 's personal identifying infor -
damagingor fraudulently receiving azoncealing personal prop Mation: —charges. In any case under 843.201or 943.203
erty, it is suficient if it is proved that athe time the crime was involving more than one violation, all violations may be prose
committedeither the actual or constructive possession or the g&itedas a single crime if the violations were pursuant to a single
eralor special property in any part of such property ivdse per _intentand design.

sonalleged to be the owner thereof. History: 2003 a. 36

. . 971.367 False statements to financial institutions:
971.34 Intent to defraud. Where the intent tdefraud is nec  charges. In any case under $46.79involving more than one
essaryto constitute the crime it is didient to allege the intent yjolation, all violations may be prosecuted as a single crime if the

generally;and on the trial ishall be suicient if there appears 10 yjolationswere pursuant to a single intent and design.
bean intent to defraud the United States or any state or any persofistory: 2003 a. 36

971.36 Theft; pleading and evidence; subsequentpro - 971.37 Deferred prosecution programs; domestic
secutions. (1) In any criminal pleading for theft, it is digient abuse. (1) In this section, “child sexual abuse” means an
to chage that the defendant dileal the property (describing it) allegedviolation of s.940.225 948.02 948.025 948.05 948.06
of the owner (naminghe owner) of the value of (stating the valu@48.085 or948.095if the alleged victim is a minor and the person
in money). accuseabf, or chaged with, the violation:

(2) Any criminal pleading for theft may contain a count for (&) Lives with or has lived with the minor;
receivingthe same property and the jury may find akoy of the (b) Is nearer of kin to the alleged victim than a 2nd cousin;

personschaged guilty of either of the crimes. (c) Is a guardian or legal custodian of the minor; or
(3) In any case of theft involving more than one theft, all thefts (d) Is or appears to be in a position of power or comiver
may be prosecuted as a single crime if: the minor.

(a) The property belonged to the same owner and the theft1m) (a) The district attorney may enter into a deferred pro
werecommitted pursuant to a single intent and design or in exesecution agreement under this section with any ofal@wing:

tion of a single deceptive scheme; 1. A person accused of or cgad with child sexual abuse.
(b) The property belonged to the same owner and was stolen2. An adult accused of or clygd with a criminal violation of
by a person in possession of it; or s. 940.19 940.20 (1m) 940.201 940.225 940.23 940.285

(c) The property belonged to more than one owner and was §:60.3Q 940.42 940.43 940.44 940.45 940.48 941.20 941.3Q
len from the same place pursuant to a single intent and desigR43.01 943.011 943.14 943.15 946.49 947.01, 947.0120r

(4) In any case of theft involving more thame theft but 947-0125and the conduct constituting thielation involved an
prosecuteds a single crime, it is didient to allege generally a actby the adult person against his or her spouse or former spouse,
theft of property to acertain value committed between certaifgainstan adult with whom the adult person resides or formerly
dateswithout specifying any particulars. On the trial, evidencéSidedor against an adult with whom the adult person has created
may be given of any such theft committed on or between the da@e&i! . o
alleged;and it is suficient to maintain the chge and is not a vari 3. A person accused of or ched with a violation of 813.12
anceif it is proved that any propertyas stolen during such period.(8) (a).
But an acquittal or conviction in any such case does not bar a sub(b) The agreement shall provide that the prosecution will be
sequenprosecution for any acts of theft which no evidence was suspendedbor a specified period if the person complies with-con
receivedat the trial of the original chge. In case of a conviction ditions specified in the agreement. The agreement shall be in writ
onthe original chage on a plea of guilty or nmntest, the district ing, signed by the district attorney or tis her designee and the
attorney mayat any time before sentence, filbill of particulars personand shall provide that the person waives his or her right to
or other written statement specifying what particular acts of thefspeedy triahnd that the agreement will toll any applicable civil
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or criminal statute of limitations during the periofithe agree 971.39 Deferred prosecution program; agreements

ment,and, furthermore, that the person shall file with the distrietith department. (1) Exceptas provided in £67.055 (3)in

attorneya monthly written report certifying his or her complianceountieshaving a population of less than 100,000, if a defendant

with the conditions specified in the agreement. The district attds chaged with a crime, the district attornelie departmerand

ney shall provide the spouse of the accused person and the allegddfendant may all enténto a deferred prosecution agreement

victim or the parent or guardian of the alleged victim with a copyhich includes, but is not limited to, the following conditions:

of the agreement. (@) The agreement shall be in writing, signed by the district
(c) 1. The agreement may provide as one of its conditions tl@torneyor his or her designee, a representative ofldpartment

aperson covered under sy) (b)or (c) pay the domestic abuseandthe defendant.

surchage under $973.055 Payments and collections under this (b) The defendant admits, in writing, all of the elements of the

subdivisionare subject to £73.055 (2)o (4), except afollows:  crime chaged.

~ a. The district attorney shall determine the amount due. The(c) The defendant agrees to participate in therapy or in cemmu
district attorney may authorize less than a full surghifrhe or nity programs and to abide by any conditions imposed under the
shebelieves that full payment would have a negativeact on the therapy or programs.

offender’sfamily. The district attorney shall provide the clerk of (d) The department monitors compliance with the deferred
circuit court withthe information necessary to comply with SUbdprosecutioragreement.

1.b. e) The district attorney may resume prosecution upon the

b. The clerk of circuit court shall collect the amount due frOfaef(endang failure to meet or comply with any condition of a
the person and transmit it to the county treasurer deferredprosecution agreement.

2. Ifthe prosecution ie'sumed under suf2) and the person (1) The circuitcourt shall dismiss, with prejudice, any ajr

is subsequently convicted, a court shall give the pecsedit \yhich is subject tothe agreement upon the completion of the

unders.973.055for any amount paid under suldd. period of the agreement, unless prosecution has been resumed
(2) The written agreement shall be terminated and the pranderpar (e).

secutionmay resume upon written notice by either the person or (2) Any written admission under sufl) (b) and any state
thedistrict attorney to the other pritw completion of the period mentrelatingto the crime under sufl) (intro.), made by the per
of the agreement. sonin connection with any discussions concerning defgsred

(3) Upon completion ofthe period of the agreement, if thesecutionor to any person involved in a program in which the
agreemenhas not been terminated undeb.(2), the court shall personmust participate as a condition of the agreement, are not
dismiss, with prejudice, any clug or chages against the personadmissiblein a trial for the crime.

in connectiorwith the crime specified in sufilm), or if no such ~ History: 1985 a. 291987 a. 101

: 1 A judgment entered pursuant to a plea agreement withholding sentence and plac
chargeshave been filed, none may be filed. ing the defendant on probation for certaounts while entry of judgment on other

(4) Consento a deferred prosecution under this section is nafuntswas deferred provided the defendant committed no additional ceintes
anadmissiorof guilt and the consent may not be admitted in eViPet he eme ofprbiton was not s defered presecuon agrecrent subject
dencein a trial for the crime specified Bub.(1m), except if rele 916 03-1706
vantto questions concerning the statute of limitations or lack of
speedytrial. No statement relating to the crime, made by the p@71.40 Deferred prosecution agreement; placement
sonin connection with any discussions concerning defgsred with volunteers in probation program. The court, district
secutionor to any person involved a program in which the per attorney and defendant magnter into a deferred prosecution
sonmust participate a& condition of the agreement, is admissiblagreemenfor the defendant to be placed wihvolunteers in
in a trial for the crime specified in sud.m). probationprogram under €73.11 Theagreement must include

(5) This section does nqireclude use of deferred prosecutiofihe requirement that the defendant comply with the ceortler
agreement$or any alleged violations not subject to this sectioinders.973.11 (1),

History: 1979 c. 11; 1981 c. 88366, 1983 a. 2041987 a. 271987 a. 333.64; History: 1991 a. 253
1991a. 39 1993 a. 227262, 319 1995 a. 343353 456, 1997 a. 35143 2003 a.
139 2005 a. 277 971.41 Deferred prosecution program; worthless

Theprovision ofsub.(4) that consent to a deferred prosecution is not an admissmﬁe K hi A “ "
of guilt and the consent may not be admitted in evidence in a trial for the crime is R€CKS. (1) DEFINITION. In this section, “dEnder” means a
render%dneﬁnir?glesds iff an&a\greemen_t may require %n adeséonhofd%é) personchagedwith, or for whom probable cause exists to ghar
meanghat should a deferred prosecution agreement be revoked, the de: nt’ i i i
ingness to enter the agreement may not be admitted at trial as evidence of guilt. Vmgrperson with, a violation of 843.24 .
adeferred prosecution agreement requires a defendant to enter a plea as a conditio(Q) ESTABLISHMENT OF PROGRAM;ELIGIBILITY CRITERIA. A dis

it is the plea itseland not the agreement that constitutes the acknowledgemen ithi i i
guilt. Indeed, if the agreement is dissolved, the plea rem&tee vDaley 2006 trict attomey may create within his or hefiasf a worthless check

WI App 81,292 Ws. 2d 517716 N.W2d 146 05-0048 deferredprosecution program for feihnders who agree to partici
patein it as an alternative to prosecution. The district attorney
971.38 Deferred prosecution program; community mayestablish:riteria for determining an fefinders E|Iglbl|lty for

service work. (1) Except as provided in 867.055 (3)the dis  the program. Among the factors that the program may use in
trict attorney may require as a condition of any deferred preseégterminingeligibility are the following: _ _
tion program for any crime that the defendant perform community (a) The face value of any check or order that was involved in
servicework for a public agency or a nonprofit charitabtga- the offense.

nization. The number of hours of work requiredhy not exceed  (b) If applicable, the reason why the check or order was dis
what would be reasonable considering the seriousness of Higoredby a financial institution.

allegedoffense. An order may only apply if agreed tothg (c) Other evidence presented to the district attorney regarding
defendantand theorganization or agencyThe district attorney tnetacts and circumstances of théenise.

shallensure that the defendanpi®vided a written statement of (d) The ofenders criminal histo
theterms of the community service order and that the community (e) Prior referrals of the tea‘nderrt):) the program
serviceorder is monitored. :

(2) Any organization orgency acting in good faith to which (f) Whether other chges under 9£43.24are pendinggainst
adefendant is assigned pursuant to an order under this sectiorff@gffender. _
immunity from any civil liability in excess of $25,000 for acts or (3) CONDITIONS OF PROGRAM. A deferred prosecution agree
omissionsby or impacting on the defendant. mentto which this section applies may require diemder to do

History: 1981 c. 881987 a. 101 any of the following:
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(@) Pay money owed for the worthless checlother order contrary,the private entity shall beresumed to know that cem
issuedin violation of s.943.24to the district attorney for remit municating with an dénder or a member of his or her family at
tanceto the payee of the worthless check or arder his or her residence before 8:00 a.m. or after 9:00 p.m. is-incon

(b) Make other payments foestitution for the dénse, includ  venientto the ofender or the family member
ing payments to reimburse any person for fees assessed by a finanb. Publishing or threatening publish the denders name on
cial institution in connection with theersorattempting to present a list of offenders who allegedly refuse to pay restitutidrhis

theworthless check or other order subd.6. b.does notapply if the district attorney authorizes the
(c) Pay administrative fees assessed under(&b. publicationof the ofenders name in such a manner
(d) Pay for and successfully complete a class or counseling €. Advertising orthreatening to advertise the sale of financial
regardingfinancial management. information regarding the feinder in order to coerce thderfider

(4) OFreNsESCOVERED. The deferred prosecution agreemerfP P2Y restitution. _ _ _ _
shall'specify the denses for which prosecution is being deferred d. Disclosing or threatening to disclose information concern
and shall describe the checks involviedthe transactions. The ing the alleged violation of £43.24without disclosing or agree
district attorney shall agree not to prosecute thofeneés while Ing to disclose the fact that theferfider disputes the allegations.
the agreement remains infeét or afterward if the éénder sue  This subd.6. d.applies only if theprivate entity knows that the
cessfullycompletes the deferred prosecution program. offenderreasonably disputes the allegations. . ‘

(5) PRIVATE CONTRACTOROPERATIONOF PROGRAM. (a) A dis e. Disclosing or threatening to disclose information relating
trict attorney who establishes a deferred prosecution progrifn ofenders casdo any person other than the victim, the dis
underthis section may contract with a private entity to operate Bict attorneyor persons to whom the district attorney has properly
administerall or part of the program under the supervision, dire@uthorizeddisclosure.
tion, and control the district attorney f. Causing a.telephone to ring or eng_aging any person in tele

(b) A private entity acting under this subsection shall maintafi{one conversation repeatedly or continuously with intent to
insurancefinancial accounting controls, and fund disbursemeAfinoy.abuse, or harass any person at the number called.

proceduress required by the district attornefhe district attor g. Using profane, obscene, or abusive language in communi
ney shall audit the accounts thfe private entitybut only after pro  catingwith an ofendey a member of his or her familgr others.
viding written notice. h. Engaging in angonductwhich the district attorney finds

(c) If anoffender who is the subject of a deferred prosecutiouasintended tacause and did cause mental or physical illness to
agreementinder this section is represented by an attomeyi  the offender or a member of his or her family
vateentity acting under this subsectioray communicate directly i. Attemptingor threatening to enforce a claimed right or+em
with the ofender if any of the following apply: edy with knowledge or reason to know that taimed right or

1. The attorneyhas not informed the private entity of his ofemedydoes not exist.
herrepresentation in writing. j. Except as authorized by the district attorregaging in

2. The attorney has authorized the communication. any form of communication that simulates legal or judipiat

3. The private entity has requested authorization for the cofffSSOF thatconveys the impression that the communication is
munication from the attorneybut the attorney has failey P€ing made, is authorized, or is approved by a governmental
responcto that request within a reasonable period of time. ~ 2gencyor official or by an attorney when itis not.

(d) A district attorney may cancel a contract entereditio k. Using any badgayniform, or other thing to indicate that
aprivate entity under this subsection if any of the following occuff’€ PErson is a government employee dice|, except aguthe

1. The private entity or a principal of the private entitgas I’IZES b)é:lavxgor tk_)y tge O!'St”Ct atgneyt_ | imolvi
victed of any of the following: . Conducting business undeparticular name or implying

fol d federal | thatthe business has a particular name ifube of the name has
a. Afelony under any state or federal law not been authorized by the district attorney

b. A misdemeanor under any state or federal law if proof of 1, Misrepresenting the amouat restitution alleged to be
the defendant dishonesty is an essential element of thenseé 4 by an ofender.

or if the o1fen§e relate_s to debt collection. . n. Except as authorized by the district attormepresenting

2. The private entity uses or threatens to use force or violeRgg; an existing restitution amount mag increased by the addi
againstan ofender a member of his or her familgr his or her {jon of attorney fees, investigation fees, or any other fees or
property. ) _ chargeswvhen those fees or clygs may not legally be added.

3. The private entity threatefise seizure, attachment, orsale o Except as authorized by the district attormepresenting
of an ofender’sproperty without disclosing that prior court pro tnat the private entity is an attorney or an agent for an attorney if
ceedingsare required. the entity is not.

4. The privateentity, with knowledge that the statementis |, Recovering or attempting to recover any interest or other
false, makes or threatens to make a statement3ia party that chargeor fee in excess of the actual restitution or claim uritess
adverselyaffects an denders reputation for creditworthiness. interestor other chage or fee is expressly authorized under the

5. The private entity initiates or threatens to initiate commigontractwith the district attorney
nicationwith an ofenders employer This subdivision does not g. Communicatingor threatening to communicate directly
apply if the communications authorized under a court order okyith an ofender who is represented by an attornefis subds.
federallaw or if all of the following apply: g. does not apply to communications permitted under(par

a. An ofenders payment is 30 or more days past due. r. Engaging in dishonorable, unethical, or unprofessional

b. The private entity has provided written notice to theonductof a character likely to deceive, defraud, or harm the pub
offenderat his or her last known address, at least 5 days befdfe.

hand,of its intent to communicate with the emplayer s. Communicating with an te#nder or a member of his or her
6. The private entity harasses afeafler including bydoing family at a time ofday or night, with such frequenayr in such
any of the following: amanner as to constitute harassment of tfendér or his or her

a. Communicating witlthe ofender or a member of his or herfamily member
family atany unusual time or place or at a time or place that the (6) CoNFIDENTIALITY. Records relatindo programs estab
privateentity knows or has reason to know is inconveniettiéo lishedunder this section are not subject to inspection or copying
offender or the family memhbetn the absence of evidence to theinders.19.35 A district attorney may disclose information relat
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ing to persons participating in the program only to a private entyprivate entity acting under sus) may chage a defendant who
operatingor administering such a program, to another distriét a party to a deferred prosecution agreement under this section
attorney,to a court, or to a law enforcement agendyprivate afee to cover his, heer its costs under the agreemefihe district
entity operating or administeringuch a program may disclose{torneymay require that théee be paid directly to the district
informationrelating to such persons only as permitted under sitorney'soffice or to the private entityThe district attorneyor

fappi ; P .~ the district attorney and the private enfityay establish guide
(5) (d) 6. or to the district attorney owith the district attorneg lineson when fees may heaived for an dénder due to hardship

consent,to another district attorney or to a lasnforcement and may authorize extended payment plans of not more than 6
agency. _ _ o monthsin length.
(7) Fees. Notwithstanding s978.06(1), a district attorney or  History: 2005 a. 4622007 a. 96
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